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CHAPTER    THE    FOURTEENTH. 
Of  Wager-Policies. 


HAVING  in  the  four  preceding  chapters  dated  the  various  CHAP. 
cafes,  in  which  the  contract  of  infurance  is  void  from  it3 
very  commencement,  on  account  of  its  repugnancy  to  thofe 
principles  of  juftice,  equity,  and  good  faith,  which  are  the  great 
foundation  of  all  contracts  between  man  and  man ;  we  proceed 
to  treat  of  thofe  policies,  which  by  tne  pofitive  ftatute  law  of  the 
country  are  declared  to  be  abfolutely  null  and  void.  Of  thefe 
the  largeft,  ciafs  are  wager-policies,  or  policies  as  they  are  called, 
upon  intereil  or  no  mtereft. 

The  nature  of  the  contracl  of  infurance,  in  its  original  ftate, 
was,  that  a  fpecifick  voyage  (liould  be  performed  free  from  pe- 
rils ;  and  in  cafe  of  accidents,  during  fuch  voyage,  the  infurer, 
in  confideration  of  the  premium  he  received,  was  to  bear  the 
merchant  harmlefs.  It  followed  from  thence,  that  the  contract 
related  to  the  faf^ty  of  the  voyage  thus  particularly  defcribed,  in 
refpeft  either  of  (hip  or  cargo :  and  that  the  perfon  infured  could 
not  recover  beyond  the  amount  of  his  real  lofs. 

In  procefs  of  time,  however,  variations  were  made,  by  exprefs 
agreement,  from  the  firft  kind  of  policy  •,  and  in  cafes  where  the 
trader  did  not  think  it  proper  to  difcloje  the  nature  of  his  inte- 
reft,  the  infurer  difpenfed  with  the  'infured  having  any  intereft 
either  in  the  fhip  or  cargo.  In  this  laft  kind  of  policy  (of  which 
we  are  now  to  treat)  "  valued  free  from  average,"  and  "  inte- 
"  reft  or  no  intereft,"  it  is  manifeft,  that  the  performance  of 
the  voyage  or  adventure,  in  a  reafonable  time  and  manner,  and 
not  the  bare,  exiftence  of  the  (hip  or  cargo,  is  the  object  of  th? 
Infurance. 

VOL.  ir.       B  or      DB  Such 
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ACER-POLICIES. 


Afiievede  v. 
Cambridge, 
JO  Mod.  77. 
Goddard  v. 
Garrett, 
a  Vern.  269, 


Depaiba  v. 

Ludiow, 
Comyn's 
Rep.  360. 


Such  an  obje£t  as  that,  from  a  reference  to  the  real  nature  of 
an  infurance,  as  dated  in  the  outfet  of  the  chapter,  namely, 
that  it  is  a  contract  of  indemnity  from  a  real  and  manifeft,  not 
from  a  fuppofed  and  ideal  lofs,  mud  have  been  originally  bad. 
Indeed  it  has  been  declared  from  the  bench,  prior  to  the  difcuf- 
fion  of  Affievedo  v.  Cambridge,  in  the  reign  of  queen  Annet  that 
fuch  infurances  were  formerly  bad  ;  for  it  is  taken  for  granted 
in  1692  to  be  fettled  law,  that  in  former  times,  if  one  had  no 
intereft,  though  the  policy  ran,  interejl  or  no  intereft,  the  infurance 
was  void  j  becaufe  infurances  were  made  for  the  benefit  of  trade, 
and  not  that  perfons  unconcerned  therein,  or  uninterefted  in  the 
fubject  matter,  fhould  profit  by  them. 

The  idea  thus  darted  feems  to  receive  fome  confirmation 
from  the  counfel,  and  was  not  contradicted  by  the  Court  in  the 
cafe  of  Depaiba  v.  Ludlonv,  for  the  counfel  there  obferved,  that 
infurances  upon  intereft  or  no  intereft  were  introduced  jfo<*  the 
revolution. 


a  Mag.  70. 
65.88. 1X9, 

257* 


If  this  was  tHe  law  of  England  in  this  refpeft,  previous  to  the 
revolution,  as  thefe  cafes  fuppofe  it  -to  be,  it  was  confonant  to 
the  pofitive  laws  of  moil  of  the  commercial  dates  and  countries 
in  Europe.  For  we  find  that  by  pofitive  regulations  of  Middle- 
bourg,  Genoa,  Konyngjbttrg,  Rotterdam,  and  Stockholm,  all  infu- 
rances  upon  wagers,  or  as  intereft  or  no  intereft,  are  declared  to 
be  absolutely  void,  and  of  no  effect. 

But  though  this  mode  of  infuring  gained  footing  in  Eng~ 
land,  yet  when  introduced,  the  courts  of  judice  looked  upon 
thefe  contracts  with  a  jealous  eye  5  and  by  their  determinations 
fhewed  the  ftrong  prejudices  which  they  entertained  againft  them. 
The  courts  of  Equity  in  particular  manifed  that  their  inclina- 
tion would  lead  them  as  much  as  poflible  to  fupprefs  fuch  a  fpe- 
cies  of  contract :  nay,  that  they  ftill  confidered  them  as  void. 
This  is  evident  from  two  cafes  in  Vermin's  Reports. 


^n  one  °^  tnem»  tne  defendant  had  lent 'money  on  a  bottomry 
Can-err,        bond,  but  had  no  intereft  in  the  ihip  or  cargo  ;  the   money  lent 

Trin.rT«m.'  was  3oo/.  and  he  infured  4$o/.  on  the  ihip  5  the  plaimiff/s  bill 
1692. 
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was  to  have  the  policy  delivered  up,  becaufe  the  defendant  was   CHAP. 
not  concerned  in  point  of  intereft  as  to  the  {hip  or  cargo.  ' 

Per  curiam.  Take  it  that  the  law  is  fettled,  that  if  a  man  has 
no  intereft,  and  infures,  the  infuranceis  void,  though  it  be  ex- 
prefled  in  the  policy,  intereftedor  not  interefted.  The  reafon  the 
law  goes  upon  is,  that  infurances  were  made  for  the  benefit  of 
trade,  and  not  that  perfons  unconcerned  therein,  and  who  were 
not  interefted  in  the  (hip,  fhould  profit  thereby  ;  and  'where  one 
would  have  the  benefit  of  the  infurance>  he  mujl  renounce  all  inter  eft 
in  the  flip.  And  the  reafon  why  the  law  allows  that  a  man  ha- 
ving fome  intereft  in  the  (hip  or  cargo  may  infure  more,  or  five 
times  as  much,  is,  that  a  merchant  cannot  tell  how  much  or  how- 
little  his  fac~lor  may  have  in  readinefs  to  lade  on  board  his  (hip. 
Per  Cur.  Decree  the  policy  to  be  delivered  up  to  be  cancelled. 

From  the  fpirit  of  this  decifion  it  may  likewife  appear,  that 
the  Court  of  Chancery  inclined  to  think,  that  an  infurance  made 
without  the  benefit  of  falvage  to  the  infurer,  was  unconfcisn- 
tious,  and  a  proper  fubjeft  for  relief  in  equity  ;  for  the  Court  ex- 
prefsly  fays,  where  one  would  have  the  benefit  of  the  infurance, 
he  muft  renounce  .all  intereft  in  the  fhip. 

In  another  cafe  alfo,  which  was  on  a  policy  of  infurance  on  Lc 
goods,  by  agreement  valued  at  6co/.  and  the  infured  not  to  be  JvJ1*    16 
obliged  to  prove  any  intereft  :  the  Lord  Chancellor  ordered  the  JnChancery, 
defendant  to  difcover  what -goods  he  put  on  board ;  for  altnough 
the  defendant  offered  to  renounce  all  intereft  to  the  infurers,  yet 
it  muft  be  referred  to  the  Mafter  to  examine  the  value  of  the 
goods  faved,  and  to  deduct  it  out  of  the  value  or  fum  of  <5co/. 
at  which  the  goods  were  valued  by  the  agreement. 

There  was  one  very  remarkable  difference  between  policies 
upon  intereft,  and  fuch  as  were  not,  of  which  I  believe  notice 
has  already  been  taken  in  a  former  part  of  this  work  :  namely, 
that  in  policies  upon  intereft,  you  recover  for  the  lofs  actually 
fuftained,  whether  it  be  total  or  .partial:  but  upon  a  wager-po- 
licy, you  can  never  recover  but  for  a  total  lofs.  All  the  do&rine, 
which  turns  upon  this  diftinaion  between  intereft  and  wager-po-  2  Burr  63* ; 
licies  was  confidered  at  much  length  by  Lord  Mansfield  in  the  VId*  ante» 

?  D  3  famous  p<  '9?' 
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c  H  A  P.  famous  caufe  of  Gofs  v.  Withers^  to  which  we  have  had  occafion 

XIV 

more  than  once  to  refer. 


C.  I 


vide  ante,  Jt  hag  already  been  obferved,  that  the  fecurity  given  to  the 
infured  was  very  confiderably  increafed  by  the  erection  of  two 
AfTurance  Companies,  which  were  incorporated  'by  royal  charter 
in  the  year  1720  ^  for  the  legiflature  had  taken  care  that  thofe. 
corporations  ihould  have  fufficierit  funds  to  anfwer  any  demands 
that  might  be  made  upon  them,  in  the  common  courfe  of  bufi- 
nefs.  But  this  additional  fecurity  for  the  infured  foon  produced 
many  dangerous  and  alarming  confluences,  which,  if  they  had 
not  been  checked,  would  have  proved  very  detrimental  to  the  trade 
of  this  country.  For  inftead  of  confining  the  bufinefs  of  infu- 
rances  to  real  rifks,  and  confidering  them  merely  as  an  indem- 
nity to  the  fair  dealer  agsinft  any  lofs  which  he  might  fuftain  in 
the  courfe  of  a  trading  voyage,  which,  as  we  have  feen,  was 
the  original  defign  of  them  ;,that  practice,  which  only  prevailed 
fince  the  revolution,  of  infuring  ideal  rifks,  under  the  names  of 
ititereft  or  no  inter  eft*  or  without  further  proof of  inter  eft  than  the 
policy ,  or  without  benefit  of  falvage  to  the  under  writers^  was  en- 
creafing  to  an  alarming  degree,  and  by  fuch  rapid  flrides  as  to 
threaten  the  fpeedy  annihilation  of  that  lucrative  and  moft  bene- 
ficial branch  of  trade.  All  thefe  various  kinds  of  infurance  juft 
enumerated  (and  many  others,  which  the  ingenuity  of  bad  men 
found  no  difficulty  in  devifmg),  having  no  reference  whatever  to 
a£tual  trade  or  commerce,  were  very  juftly  confidered  as  mere 
gaming  or  wager-policies  :  and  therefore  the  legiflature  thought 
it  neceflary  to  give  them  an  effectual  check,  and,  by  pofitive 
rules,  to  fix  and  afcertain  what  property  or  intereft  a  merchant 
fliould  be  permitted  to  infure. 

Accordingly  an  aft  of  parliament,  pafll'd  in  the  ipth  year  of 
the  reign  of  king  George  the  Second,  intituled,  "  an  aft  to  regulate 
*(  infurance  on  {hips  belonging  to  the  fubjefts  of  Great  Britain^ 
"  and  on  merchandizes  or  effects  laden  thereon."  As  this  aft 
is  the  mod  important  and  moft  extenfive  in  the  whole  code  of 
ftatute  law,  with  regard  to  infurance,  I  fhall  now  cite  as  much 
of  it  at  length  as  relates  to  the  prefent  chapter,  and  afterwards 
the  other  claufes  of  it  under  thofe  heads,  to  which  they  more 
Immediately  apply. 

Tte 
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The  caufes  which  co-operated  to  induce  the  legiflative  body   CHAP. 
to  pafs  fuch  an  act,  are  fully  ftated  in  the  preamble.  "  Whereas  ,J^J^, 
«<  it  hath  been  found  by  experience,  that  the  making  affurances   19  GCO.  JJ. 
"  intereft  or  no  intereft,  or  without  further  proof  of  intereft  c- 37' 
"  than   the  policy,  hath  been   productive  of  many  pernicious 
"  practices,  whereby  great  numbers  of  fhips,  with  their  car- 
"  goes,    have  either  been  fraudulently  loft  and  deftroyed,  or  ta- 
*'  ken  by  the  enemy  in  time  of  war  ;    and  fuch  affurances  have 
(S  encouraged  the  exportation   of  wool,  and  the    carrying  on 
"  many  other  prohibited  and  clarideitine  trades,  which  by  means 
"  of  fuch  affurances  have  been  concealed,  aud  the  parties  con- 
"  cerned  fecurcd  from  lofs,   as  well  to  the  diminution  of  the 
«e  publick  revenue,  as  to  the  great  detriment  of  fair  traders ; 
"  and  by  introducing  a  mifchievous  kind  of  gaming  or  wagering, 
"  under  the  pretence  of  alluring  the  rifk  on  {hipping,  and  fair 
"  trade,  the  inftitution  and  laudable  defign  of  making  affurances 
**  hath  been  perverted  ;  and  that,  which  was  intended  for  the 
"  encouragement  of  trade  and  navigation,    has,  in  many  in- 
*<  ftances,  become  hurtful  of,  and  deftructive  to  the  fame/* 

i 

<(  For  remedy  whereof  be  it  enacted,  that  no  affurance  or  af-  Sea,  i. 
c<  furances  (hall  be  made  by  any  perfon  or  perfons,  bodies  cor- 
"  porate  or  politick,  on  any  fhip  or  (hips  belonging  to  his  ma- 
"  jefty,  or  any  of  his  fubjects,  or  on  any  goods,  merchandizes, 
fi  or  effects,  laden  or  to  be  laden  on  board  of  any  fuch  (hip  or 
"  fliips,  inter ejl  or  no  intereft)  or  •without  further  proof  of  inter^efl 
"  than  the  policy y  or  by  way  of  gaming,  or  wagering,  or  without 
"  benefit  of  f ah  age  to  the  afjiner  s  '  anil  that  every  fuch  infurance 
"  ihali  be  null  and  void  to  all  intents  and  purpofes." 

"  Provided  always,  that  affurance  on  private  mips  of  war,  Seft.  2. 
"  fitted  out  by  any  of  his  majefty's  fubjects  fclely  to  cruize 
"  againft  his  majefty's  enemies,  may  be  made  by  or  for  the 
"  owners  thereof,  intereft  or  no  intereft,  free  of  average,  and 
"  without  benefit  of  falvage  to  the,  affurer ;  any  thing  herein 
<<  contained  to  the  contrary  thereof  in  any  wife  notwithftand- 
«  ing." 

"  Provided  alfo,  that  any  merchandizes  or  effects  from  any  Seft;  3. 
v  ports  or  plac.es  in  Ewope  or  America,  in  the  poffeffion  of  the 

»J>  3  "  crowns 
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C  H  A  P.  <t  crowns  of  Spain  or  Portugal^  may  be  affured  in  fuch  way  and 
"  manner,  as  if  this  act  had  not  been  made." 

Soft.  4.  The  fourth  fedtion  relates  to  re-infurances,  which  will  be  the 

fubject  of  the  following  chapter. 

Seft.  5.  "  And  be  it  enacted,  that  all  and  every  fum  and  fums  of  mo- 

"  ney  to  be  lent  on  bottomry,  or  at  refpondentiat  upon  any  fhip 
<f  or  fhips  belonging  to  any  of  his  majefty's  fubjedts,  bound  to 
"  or  frofcn  the  Eaft  Indies^  fhall  be  lent  only  on  the  fhip,  or  on 
"  the  merchandize  or  effects  laden,  or  to  be  laden,  on  board  of 
««  fuch  fhip,  and  fhall  be  fo  exprefled  in  the  condition  of  the 
ft  faid  bond  :  and  the  benefit  of  falvage  fhall  be  allowed  to  the 
4<  lender,  his  agents  or  afligns,  who  alone  fiall  have  a  right  to 
"  make  affurance  on  the  money  fo  lent :  and  no  borrower  of  money 
<f  on  bottomry   or  refpondentia,  as  aforefaid,  fhall  recover  more 
*«  on  any  infurance  than  the  value  of  his  intereft  in  the  fhip,  or 
"  in  the  merchandizes  or  effects  laden  on  board   of  fuch  fhip, 
«  exclufive  of  the  money  fo  borrowed  ;  and  in  cafe  it  (hall  ap- 
«  pear,  that  the  value  of  his  fhare  in  the   fhip,  or  in  the  mer- 
«  chandizes  or  effects  laden  on  board,  doth  not  amount  to  the 
«  full  fum  or  fums  he  had  borrowed  as  aforefaid,  fuch  borrower 
«  fhall  be  refponfible  to  the  lender  for  fo  much  of  the  money 
<f  borrowed,  as  he  hath  not  laid  out  on  the  fhip  or  merchandize 
*f  laden  thereon,  with  lawful  intereft  for  the  fame,  togetherwith 
*'  the  affurance,  and  all  other  charges  thereon,  in  the  proportion 
*«  the   money  not  laid  out  fhall  bear  to  the  whole  money  lent, 
*'  no£withflanding  the  fhip  and  merchandizes  be  totally  loft-" 

Upon  this  laft  fedtion,  of  which  we  fhall  treat  more  fully  in 
the  chapter  on  Bottomry,  it  may  be  fufficient  in  this  place  to 
obferve,  that  Hone  but  the  lender  fhall  have  a  right  to  make  in- 
furance on  the  money  lent.  It  is  alfo  to  be  remarked,  that  this 
regulation  of  infurance  on  bottomry  or  refpondentia  intereft,  ex- 
tends only  to  Eajl  India  fhips  :  and  therefore,  an  infurance  of  a 
refpondentia  intereft  upon  any  other  fhips  may  be  made  in  the 
fame  manner  as  they  ufed  to  be  before  this  act.  It  has  alfo  been 
decided  upon  this  claufe  of  the  act,  that  it  never  -meant  or  in- 
tended to  make  any  alteration  in  the  manner  of  infurances  :  and 
it  wa  s  declared  by  the  whole  court  in  the  cafe  of  Glover  v.  Black* 
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which  was  fully  reported  in  a  former  chapter,  to  be  the  efta-   CHAP. 
blilhed  law  and  ufage  of  merchants,  that   refpondentia  and  bot-   ^          '   , 
tomry  muft  be  mentioned  and  fpecified  in  the  policy  of  infu-  clover  v. 
ranee.  3  Burr. 

13/54- 

By  the  firft  feftion  of  the  aft  it  is  clear  that  at  this  day  all  Cl.p.  ^. 
infurances  made  contrary  to  it  are  abfolutely  void  and  of  no  ef- 
fect :  which,  as  has  already  been  (hewn,  was  alfo  the  cafe  by 
the  ancient  law  of  this  country.  It  may  now  be  matenalto  cen- 
ter firft,  what  cafes  have,  by  the  conftruclion  put  by  the 
learned  judges  upon  this  flatute,  been  held  not  to  fall  within  its 
defcription  :  and  fecondly,  thofe  which  do,  and  i-  which,  the 
policies  have  confequently  been  holden  to  be  void. 

It  was  formerly  a  matter  of  doubt,  whether  the  a&  was  meant 
to  extend  to  infurances  of  foreign  property,  and  on  foreign  (hips. 
The  better  opinion,  however,  was,  that  it  did  not ;  for  it  was 
clear,  that  fuch  infurances  did  not  fall  within  the  words  of  the 
flatute  ;  and  from  an  attentive  confideration  of  the  preamble, 
they  do  not  feem  to  come  under  the  defcription  of  the  mifchiefs, 
again  ft  which  it  was  the  intention  of  the  legiflature  to  provide. 
But  thefe  doubts  are  entirely  at  an  end  by  feveral  decifions  of 
the  courts  ;  and  particularly  by  a  cafe,  in  which  it  was  exprefsly 
declared  by  the  court  (and  the  reafon  for  it  Hated),  that  the  aft 
was  not  defigned  to  extend  to  foreign  (hips. 

-\ 

The  cafe  was  this  :  the  policy  was  on  goods,  on  board  three 
French  veffds,  from  Si.  Domingo  to  Bourdeaux.  The  material 
part  of  it,  as  to-  this  cafe,  was  in  the  following  words  :  "  On 
"  all  goods  loaden  or  to  be  loaden  on  board  the  (hips  Le  Soigneux, 
"  La  Pucelle^  Le  Fawquer9  all  or  any  of  them.  The  faid  goods, 
«'  and  merchandizes  by  agreement  are,  and  (hall  be  valued  at 
c<  (a)  on  25  cafks  of  clayed  fugar,  and  12 

"  hogfheads  of  mufcavadoes  :  the  policy  to  be  deemed  fujficient  proof 
"  of  intcrejl,  in  cafe  of  lofs"  The  firft  count  in  the  declaration 
ftatcd,  that  goods  to  a  great  amount,  being  the  property  of  cer- 
tain foreigners,  had  been  {hipped  on  board  Le  Soigneux,  and 
that  (he  had  been  loft.  The  fecond  averred,  that  the  goods  were 
Shipped  on  board  the  three  Jlifs,  or fome  or  one  of  themt  to  the 

(a]  This  was  blank,  as  here  printed* 

p  D  4  In 
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CHAP,  amount  of  the  fum  infured;  and  that  two  of  them  had  been  cap- 

• 

tured,  and  the  other  loft. 

This  cafe  came  before  the  court  upon  a  motion  to  fet  afide  the 
writ  of  enquiry,  which  had  been  executed  before  the  fheriff, 
after  a  judgment  by  default,  on  this  ground:  that  the  jury  had 
afleifed  the  damages  to  the  amount  of  the  defendant's  fubfcrip- 
tion,  without  any  proof  of  the  amount  or  value  or  any  evidence  what- 
ever, except  that  of  the  defendant's  handwriting  to  the  policy. 
In  addition  to  this  objection,,  an  affidavit  was  produced? 
tending  to  {hew,  that  in  facl  the  infured  had  nouintereft.  It 
was  argued  for  the  defendant,  that  by  the  exprefs  agreement  of 
the  parties,  no  other  proof  of  interell  but  the  policy  was  re- 
quired ;  and  this  infuranceon  foreign  (hips  and  property  was  not 
within  the  ftatute  prohibiting  fuch  policies  ;  fo  that  the  plaintiff 
was  entitled  to  recover  the  fum  infured  by  the  defendant,  even 
if  it  could  be  proved  that  the  infured  had  no  property  on  board. 
The  court  faid  that  this  was  not  a  policy  within  the  ftatute,  fo- 
reign (hips  not  having  been  included  in  that  ad,  on  account  of 
the  difficulty  of  bringing  witneffes  from  abroad  to  prove  the  in- 
tereft.  The  only  difficulty  there  could  have  been  here,  was  from 
the  circumftance  of  there  having  been  three  (hips  ;  but  the  fe- 
cond  count  was  fo  framed,  as  to  make  the  cafe  the  fame,  as  if 
there  had  been  but  one.  By  fuffering  judgment  to  go  by  default, 
the  defendant  has  confefled  the  plaintiff's  title  to  recover;  and 
the  amount  was  fixed  by  the  ftipulation  in  the  policy. 

Craufu'd  v.  jn  a  ftin  more  modern  cafe,  which  was  much  difcuffed  in  two 

8  TermRep.  arguments,  one  of  the  points  was,  the  infurance  being  on  Dutch 

IT.   Seethe  p^ze  {hips,  whether  a  count  in  the  declaration,  averring  that  the 

pit  360.'  plaintiffs  as  commiffioners  for  the  difpofal  of  Dutch  (hips  and 

LtJcartL*  *  effects  made  the  infurance,  and  that  the  faid  flips,  or  any  cfthem> 

S.  P.  were  not  belonging  to  his  majejiy^  or  any  of  his  fubjecls,  was  good. 

iff.  c!  /c>e0  1^s  pomt  came  op  upon  a  demurrer  :  and  after  argument, 

Lord  Kenyan  faid — "  This  queftion  depends  on  the  conftruc- 
tionof  the  ftatute  19  Geo.  2.  c.  37,  for  notwithftanding  the  ar- 
gument, I  think  at  common  law  a  perfon  might  infure  without 
having  any  interefl  j  but  the  preamble  and  enacting  part  of  the 

ftatute 
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ftatute  remove  all  doubt ;  for  the  a£t  recites  the  mifchiefs  and    c  H  A  p- 

x  i  v 
inconveniences  that  had   arife-n  from  the  making  of  afTurances        -  — '_' 

intereft  or  no  intereft,  and  then  it  enacts  (not  declaring)  that 
no  fuch  afTurance  (hall  be  made,  except  in  certain  cafes,  which 
for  very  wife  and  politic  reafons  were  excepted.  Therefore  I 
am  fatisfied  that  this  count  is  good,  unlefs  it  be  on  an  infurance 
prohibited  by  that  ftatute.  But  that  flatute  only  applies  to  (hips 
belonging  to  his  rnajefty  or  -any  of  his  fubjecls,  and  does 
not  extend  to  foreign  (hips.  The  defendant's  counfel  then 
wifhed.  us  to  confider  thefe  (hips  as  belonging  to.  tjie  govern- 
ment of  this  country :  but  that  cannot  be,  for  the  property 
in  captured  {hips  is  not  altered  before  condemnation  in  the  court 
of  Admiralty. 

It  was  formerly  thought,  that  a  valued  policy  was  a  wager- 
policy,  like  intereft  or  no  intereft.  But  this  Idea  is  now  ex  • 
ploded,  as  we  (hall  prefently  (hew  by  a  folemn  decifion  of  the 
court  of  King's  Bench.  Of  the  difference  between  open  and 
valued  policies  much  has  been  already  faid  ;  and  the  origin  of  vide  ante, 
the  latter  was  derived  from  this  fource,  it  being  fometimes  trou-  c  *• 
blefome  to  the  trader  to  prove  the  value  of  his  intereft,  or  to 
afcertain  the  quantity  of  his  lofs,  he  gave  the  infurer  a  higher 
premium  to  agree  to  eftimate  his  intereft  at  a  precife  fum.  To 
recover  upon  this  kind  of  policy,  the  infured  need  only  prove 
that  he  had  an  intereft,  without  (hewing  the  value.  If  indeed 
it  appeared,  or  could  be  made  appear,  that  the  intereft  proved 
was  merely  a  cover  to  a  wager,  in  order  to  evade  the  ftatute> 
there  is  no  doubt  fuch  a  policy  would  be  void. 

All  this  doctrine  was  very  fully  ftated,  and  commented  upon        . 
by  Lord  Mansfield^  in  giving  judgment  in  a  caufe  then  depend-  Rucktr, 
ing  in  the  court  of  King's  Bench.     ««  A  valued  policy/9  faid  his  ]%'"' 
Lordfhip,  "  is  not  to  be  confidered  as  a  wager-policy,  or  like  vide  ante, 
"  intereft  or  no  intereft.     If  it  were,  it  would  be  void  by  the  aft 
"  of  19  Geo.  2.  c.  37.     The  only  effect  of  the  valuation  is  fixing 
<c  the  amount  of  the  prime  coft ;  juft  as  if  the  parties  had  ad- 
"  mitted  it  at  the  trial  :    but  in  every  argument,  and  for  every 
'*  other  purpofe,  it  muft  be  taken  that  the  value  was  fixed  in 
c<  fuch  a  manner^  as  that   the  infured  meant  only  to  have  an  in- 
"  demnity.     If  it  be  undervalued,  the  merchant  himfelf  ftands 
Jf  infurer  for  the  furplus.     If  it  be  much  overvalued^  it  muft  be 

•  "  done 
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<(  done  with  a  bad  view  ;  either  to  gain,  contrary  to  tKc  ipth  of 
"  the  late  king  ;  or  with  Tome  view  to  a  fraudulent  lofs  :  there  - 
•'  fore  an  infured  never  can  be  allowed  to  plead  in  a  court  of 
"  juftice,  that  he  has  greatly  overvalued,  or  that  his  intereft 
"  was  a  trifle  only.  It  is  fettled,  that  upon  valued  policies  the 
"  merchant  need  only  prove  fome  intereft,  to  take  it  out  of 
"19  Ceo.  2.  becaufe  the  adverfe  party  has  admitted  the  value  : 
"  and  if  more  were  required,  the  agreed  valuation  would  fignify 
**  nothing.  But  if  it  fhould  corne  out  in  proof,  that  a  man  had 
"  infured  2©oo/.  and  had  intereft  on  board  to  the  value  of  a 
44  cable  only  ;  there  never  has  been,  and  I  believe  there  never 
"  will  be  a  determination,  that  by  fuch  an  evafion  the  act  of 
**  parliament  may  be  defeated.  There  are  many  conveniences 
"  from  allowing  valued  policies  :  but  where  they  are  ufed  merely 
<*  as  a  cover  to  a  wager,  they  would  be  confidered  as  an  evafion. 
**  The  effect  of  the  valuation  is  only  fixingconclufively  the  prime 
41  coft.  If  it  be  an  open  policy,  the  prime  coft  muft  be  proved: 
4C  in  a  valued  policy  it  is  agreed."  For  thefe  reafons  Lord  Mans- 
field  held,  that  a  valued  policy  is  not  void  by  the  ftatute  of  the 
19  Geo.  2. 

The  paflage  juft  quoted  at  length  was,  in  a  fubfequent  cafef 
,      ^       referred  to  in  the  judgment  of  the  court  j  and  the  doctrine  there 
advanced  was  adopted  and  confirmed. 

Grant  v.  It  was  an  action  on  a  policy  of  infurance  on  the  fhip  Providence 

'"  ^        at  an^   fr°m   Surinam,   or  whatfoever  other  ports  in  the  Weft 


>i  Geo.  ill.  Indies  at  which  the  (hip  might  load,  to  Quebec.  At  the  trial 
before  Lord  Mansfeldt  at  the  fittings  after  Trinity  Ter,m  1781, 
the  principal  queftion  on  the  merits  was,  whether  the  plaintiff 
had  ail  infurable  intereft.  It  was  an  infurance  on  the  profits 
expected  to  arife  on  a  cargo  of  molaffes  belonging  to  the  plain- 
tiff, who  had  a  contract  with  government  to  fupply  the  army 
with  fpruce  beer.  Lord  Mansfeld  thought  it  an  infurable  inte- 
reft. But  the  part  of  the  cafe,  which  calls  for  our  attention  at 
prefent,  was  a  claufe  declaring,  "  that  in  cafe  of  lofs,  it  was 
**  agreed  that  the  profits  fliould  be  valued  at  jooo/.  without  any 
4C  other  voucher  than  the  policy.5'  This,  it  was  infifted,  ren- 
dered the  policy  void,  as  well  within  the  letter,  as  within  the 
fpirh  of  the  19  Geo,  2.  c,  37, 

Lord 
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Lord  Mansfield,  at  the  trial,  inclined  to  think  that  the  con-  c 
tract  was  a  fair  one  ;  but  ftill  he  could  not  get  over  the  objec- 
tion, the  inftrument  being  void  on  the -face  of  it.  His  Lord- 
{hip,  however,  faved  the  point  for  the  opinion  of  the  court* 
a  verdict  being  entered  for  the  plaintiff,  fubjeft  to  that  re- 
ference. 

In  Michaelmas  Term   following,  the  matter  came  on  to  be 
faeard  -9  when  after  full  argument  at  the  bar, 

Lord  Mansfield,  C.  J.  faid  :  "  I  have,  fince  the  fittings  at 
"  Guildhall^  on  further  confideration,  changed  my  opinion.  F 
"  then  thought  the  prefent  policy  within  the  act  of  parliament: 
"  I  now  think  otherwife.  On  the  conftruction  of  the  act,  it  has 
«f  uniformly  been  held,  that  a  valued  policy  is  not  void.  It  is 
'<  incumbent  on  the  plaintiff  to  prove  fome  intereft  ;  but  it  is  not 
"  neceffary  to  go  into  the  whole  value.  In  the  cafe  of  Lewis  v. 
"  Ruder,  this  doctrine  was  much  confidered."—  [Here  his 
Lordfhip  read  the  words  already  reported,  and  then  he  proceeds 
thus]  "  This  infurance  is  on  the  profits  of  a  cargo,  belonging 
t(  to  a  man,  having  a  contract  to  fupply  the  army,  and  if  it  ar- 
"  rive,  the  profits  are  pretty  certain.  The  meaning  of  the  po- 
"  licy  is  not  to  evade  the  act  of  parliament,  but  to  avoid  the 
"  difficulty  of  going  into  an  exact  account  of  the  quantum.  I 
"  cannot  diflinguifh  it  from  a  valued  policy ;  there  is  no  pre- 
<c  tence  for  faying  it  is  a  ivagering  one."  The  other  judges 
concurred  •,  and  the  piftea  was  given  to  the  plaintiff. 

In  a  cafe  before  the  late  Lord  Kenyan,  where  the  intereft  was   Flint  v.le. 
flated  in  the  policy  to  be  "  on  the  commiflions  of  the  plaintiff  as   fittings  after 
Confignee  of  the  cargo,  valued  at  15007.,  his  lordfhip  expreffed  a   Hil.  Term 
ftrong  opinion,  that  this  was  a^good  infurable  intereft;  but  the    Guildhall. 
matter  being  comprornifed,   it  did  not   come  to  any  decifion. 
Since   that  time,  however,  the  queftion  was  brought  in  a  more 
folemn  manner  for  the  opinion  of  the  court  upon   a  cafe  re- 
ferved.     The  policy  dated  the  infurance  to  be  on  profits  -valued  Barclay 
at  2ooo/.     The  declaration  averred,  and  the  fad:  was,  that  the 
injured  <was  inter  eft  ed  in  the  profits  to  arife,  and  be  wade,  from  the 
f ale  and  difpofal  cf  the  faid  cargo  of  goods.      This  cafe  was  twice 
argued  at  the  bar,  once  in  the  time  of  Lord  Kenyan,  and  after 
tiiiie  taken  to  deliberate,  the  judgment  of  Mr.  Juilice  Grofet 

i  Mr. 
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Mr.  Juftice  Le  Blanc  and  hirnfelf,  was  delivered  in  a  very 
nous  and  perfpicuous  manner  by  Mr.  Juftice  Lawrence,  who 
declared,  in  the  clofe  of  it,  that  Lord  Kenyon  concurred  in  the 
judgment  fo  pronounced.  The  decifion  was,  that  fuch  profits 
were  the.fubjed  of  infurance,  and  the  cafe  is  argued  by  his 
lorafhip  upon  general  principles  of  commercial  fpeculation ; 
upon  the  opinions  of  foreign  jurifts,  and  upon  the  cafes  of 
Grant  v.  Parkin/on  above  ftated,  and  another,  prior  in  point  of 
time  to  it,  namely,  Henrickfon  v.  Margetfon,  in  Michaelmas  Term 
1776.  But  in  fuch  a  cafe  it  is  neceflary  to  mew  fatisfactorily 
that  the  lofs  of  profits  arofe  from  a  peril  infured  againft,  fuch  as 
perils  of  the  fea,  &c.,  not  from  the  ft  ate  of  the  market,  for 
which  the  underwriters  are  not  refponfible.  In  (hort,  it  is  in- 
v.  Giover.  cumbent  on  the  allured  to  mew,  as  was  obferved  by  Mr.  Juftice 
6  Eaft.  316.  Lawrence,  in  the  cafe  now  referred  to,  that  if  there  had  been  no 
fhipwreck,  there  would  have  been  fome  profit. 


»  Eaft's  R. 
549.  note 


King  v. 
Glover, 
&  New  R. 
206. 


So  alfo  in  the  Common  Pleas,  after  much  deliberation,  all 
the  Judges  of  that  court  were  of  opinion  that  an  African  captain, 
who,  befides  his  wages,  was  entitled  for  his  trouble  and  attention 
in  purchafing  flaves  .on  the  coaft  of  Africa,  and  felling  and 
difpofing  of  them  in  the  Weft  Indies,  to  fo  much  per  cent.,  and 
Other  privileges,  had  a  good  infurable  intereft  in  this  remu- 
neration. 


Knox  v. 
Wood, 
Mich.  Sit- 


i  SoS. 


In  all  the  cafes  above  quoted,  there  was  fomething  of  cer- 
tainty in  the  profits  or  commiflions  which  the  allured  expefted  ; 
and  it  appeared  in  them  that  by  a  peril  infured  he  was  prevented 
from  enjoying  the  profit.  But  where  not  only  the  profits  are  an 
expectation,  but  the  obtaining  a  cargo,  out  of  which  the  com- 
miflion  is  to  arife,  is  alfo  an  expectation,  fuch  an  infurance  can- 
not be  fupported  without  entirely  deftroying  the  intention  of 
the  flat.  1-9.  Geo.  1.  ch.  37.  The  cafe  in  which  the  confidera- 
tion,  which  I  have  juft  mentioned,  occurred,  was,  in  an  afiu- 
rance  "  on  the  (hip  Ffiendfiip,  at  and  from  Briflol  to  St.  Thomas's 
"  and  Jam-iica,  and  from  thence  back  to  Dublin,  on  commif- 
"  fions  valued  at  looo/."  The  admitted  fac~h  were,  that  the 
plaintiff  and  one  Alexander  Robe,  of  Briflol,  merchant,  on  the 
26th  March,  j  807,  entered  into  a  charter-party  for  the  voyage 
in  queftion;  that  the  (hip  Friend/hip  failed  from  Briflol  with  a. 
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Cargo  for  St.  Thomas'  s^  but  'which  cargo  was  not  the  property  of  the  CHAP. 

plaintiff^  nor  infured  by  this  policy  :  that  the  (hip  delivered  her 
cargo  at  S(.  Thomas'  s>  and  proceeded  from  thence  in  ballad  for 
Jamaica,  and  was  captured  before  her  arrival,  and  carried  into 
Cttbat  where  (he  was  ranfomed  by  the  captain,  and  again  pro* 
ceeded  for,  and  arrived  at  Jamaica  :  that  the  policy  in  qiteftion  was 
meant  and  intended  by  the  plaintiff  as  an  infurance  upon  the  cummif- 

fions  expected  to  arife  upon  the  f  ale  and  difpofition  by  the  plaintiff  in 
Dublin  of  produce  expected  to  bejhipped  on  board  the  f  aid  flip  at  Ja- 
maica. When  the  counfel  for  the  plaintiffhad  opened  this  cafe, 
Lord  Ellenborough  faid,  it  is  agreed,  that  this  infurance  was  on  the 
commidions  on  the  homeward  cargo  ;  and  it  is  alfo  agreed,  that 
the  veflel  arrived  at  the  place  where  that  homeward  cargo  was 
to  be  (hipped,  and  no  reafon  is  affigned  why  it  was  not  (hip- 
ped. No  cargo  appears  to  have  been  ready  ;  this  is  an  infurance 
of  an  expectation  of  an  expectation.  If  courts  of  juftica  were 
to  give  effect  to  infurances  of  this  defcription,  they  had  at  once 
better  repeal  the  ftatute  againd  wager  policies.  The  plaintiff 
was  nonfuited. 

In  the  following  term  a  motion  was  made  to  fet  afide  this 
nonfuit,  which  was  refufed  by  the  whole  court,  thus  confirming 
the  opinion  delivered  by  Lord  Ellenlorough  at  Guildhall* 

In  another  cafe  alfo  it  appeared,  that  an  infurance  had  been 
made  upon  any  of  the  packet-boats  that  (hould  fail  from  Lijbm  Bun.' 


to  Falmouthy  or  fuch  other  port  in  England  z$  his  Majefty  (hould 
dire£t,  for  one  year,  from  October  1763,  to  Qclsbcr  17641  upon 
any  kinds  of  goods  and  merchandizes  whatfoever.  And  it  was 
agreed,  that  the  goods  and  merchandizes  JJjoula1  be  valued  at  the 
fum  infured  on  fuch  packet-boat,  without  farther  proof  of  interejt 
than  the  policy  ;  and  to  make  no  return  of  premium  for  want  of 
interefl  being  on  bullion  or  goods.  The  infured  had  an  intereft 
in  bullion  on  board  the  Hanover  packet,  being  one  of  the  king'* 
packets  between  Lijbvi  and  Falmouth  :  and  it  was  totally  loll 
within  the  time  mentioned  in  the  policy. 

This  cafe  has  already  been  quoted  for  another  purpofe  :  but  V;Je  ;, 
on  this  point,  the  court  held,  that  this  was  a  policy  of  a  peculiar  p  i67' 
fort  ;  and  was  an  exception  out  of  the  ftatute  19  Geo.  2.  c.  37. 
It  is  a  mixed  policy  *,  partly  a  wager-policy,  partly  an  open  one  : 

and 


353  OF   WAGER-POLICIES. 

CHAP.   and  Jt  is  a  valued  policy,  and  fairly  fo,  without  fraud  or  mifre- 
^X     ^  prefentation.     Therefore  the  lofs  having  happened,  the  infured 
is  entitled  as  for  a  total  lofs. 

It  has  alfo  been  folemnly  fettled,  that  upon  a  joint  capture  by 
the  army  and  navy,  the  officers  and  crews  of  the  (hips,  before 
condemnation,  have  an  infurable  intereft,  by  virtue  of  the  prize 
act,  which  ufually  paiTes  at  the  commencement  of  a  war. 

LeCrasv.  This  was  fo  held  in  an  action  upon  a  policy  of  infurance  on 
B  URhCE*aft  ^e  ^P  £*•  Domingo^  at  and  from  Omoa  to  London  ;  upon  which 
&a  Ceo.  in.  a  cafe  was  referved  for  the  opinion  of  the  court.  The  facts  of 
the  cafe  were  thefe :  Captain  Luttrell,  commanding  five  of  his 
majefty's  fhips,  and  Captain  Ifalrymple,  commanding  a  party  of 
the  land  forces,  captured  two  Spani/h  regifter  (hips,  lying  under 
the  protection  of  Fort  Qmoa :  that  the  (hip  St.  Domingo  (on 
which  the  infurance  was  made)  was  one  of  the  prizes,  and  was 
coming  home  laden  with  the  property  then  captured  j  upon  which 
{hip  the  defendant  underwrote  5OO/. :  and  that  the  (hip  was  loft 
by  perils  of  the  fea.  The  queftion  was,  whether,  by  virtue  of 
the  prize  act  of  the  19  Geo.  3.  c.  67.  the  officers  and  crews  of 
the  fhips  under  Captain  Luttrell  had  fuch  an  infurable  intereft  in. 
the  St.  Doming*,  as  to  entitle  them  to  recover  ? 

Lord  Mansfield.—"  There  are  two  queftions  in  this  caufe  : 
i ft,  Whether  the  fea-officers  had  an  infurable  intereft?  This 
will  depend  on  the  prize-act  and  proclamation,  idly,  Whether 
pofleffion  would  entitle  them  to  infure,  upon  the  bare  contin. 
gency  of  a  future  grant  from  the  crown  ?  As  to  the  firft,  con, 
fider  the  act  of  parliament,  which  gives  to  all  the  people  on  board, 
that  is,  to  the  flag  officers,  commanders,  and  other  officers  -,  to 
the  feamen,  marines,  and  foldiers  on  board  every  (hip  and  veffel 
of  war,  the  fole  intereft  and  property  of  and  in  all  and  every 
(hip  and  veflel,  goods,  and  merchandizes,  which  they  (hall  take 
during  the  war,  after  condemnation.  Does  the  act  fay,  that 
the  feamen  only  (hall  take  ?  doss  it  leave  a  joint  capture  by  the 
army  and  navy  undefined  ?  Certainly  not.  Suppofe,  for  in- 
(lance,  a  cafe  which  I  remember  to  have  happened :  a  Dutch 
and  Englijh  fleet  combined  captured  fome  fhips ;  the  Englijk 
failors  could  not  take  fc-lely  \  nor  could  the  act  mean  that  they 

fliould 
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«fhould  have  nothing.  In  the  cafe  in  queftion,  fuppofe  captain  CHAP. 
Dalrymple  had  given  no  afliftance,  is  there  any  doubt  that  cap-  »__— *^L_| 
tain  Luttre.ll  would  have  taken  the  whole  ?  The  only  difference 
is,  that  now  he  has  not  the  merit  of  a  fole  rapture.  The  word 
"  foldiers"  in  the  proclamation,  means  foldiers  on  board  the 
{hip.  Thus  it  ftands  on  the  acl:  and  proclamation.  Butfuppofing 
that  doubtful,  as  far  back  as  queen  Anne's  time  down  to  the  pre^ 
fent,  wherever  a  capture  has  been  made  by  a  king's  fhip  or  a 
privateer,  the  crown  has  always  given  a  grant  of  it  after  con- 
demnation. There  is  no  inftance  to  the  contrary.  Is  then  the 
contingency  of  the  {hip's  coming  fafe  fuch  an  intereft  as  the 
captor  may  infure  ?  Infurance  is  a  contract  of  indemnity  ;  fome 
intereft  is  neceflfary,  but  not  any  particular  form  of  intereft  :  h 
does  not  depend  on  a  vefted  formal  intereft.  The  queftion  is, 
Whether  this  contingency  is  fuch  a  benefit  to  the  affured,  as  will 
make  it  a  lofs  to  him,  if  the  (hip  does  not  arrive  ?  An  infurance 
on  the  profits  of  a  voyage  was  holden  to  be  good.  (Vide  fupra, 
'  P*  354)  An  agent  °f  prizes  may  infure  the  arrival  of  a  fhip, 
which  will  produce  him  profit ;  for  though  he  has  not  the  pof- 
feffion  of  the  property,  he  has  fuch  an  intereft  in  the  fhip  coming 
home,  as  that  he  may  infure.  Here  the  pofTeffion  is  in  the  af- 
fured,  and  a  certain  expectation  of  receiving  the  property  cap- 
tured from  the  crown,  which  gives  him  an  intereft  in  the  arrival, 
It  is  not  a  veiled  intereft,  but  fuch  an  expectation  as  never  was 
defeated.  Judgment  for  the  plaintiff  («). 

So  in  a  more  modern  cafe  it  has  been  held  that  the  captors  goehm  v 
.  of  fhips  feized  by  them  as  prize  have  an  infurable  intereft  in  them,   BeU,8Term 
in  the  voyage  home  for  the  purpofe  of  bringing  them  to  adjudi-     ep"  *5*' 
cation  in  the  Admiralty;  fothat  although  the  court  of  Admiralty 
fhould  ultimately  adjudge  them  to  be  no  prize,  and  award  refti- 
tution  to  the  original  owners,  the  captors  are  not  entitled  to  a 
return  of  premium.     The  point  came  before  the  court  upon  a 
cafe  referved  at  the  trial. 

Lord  KenyM)  after  argument,  obferved,  "  that  if  it  were  a 
legal  capture,  the  captors  were  entitled  ;  if  the  capture  were 

(a]  Since  the  foimer  editions  of  this, Book,  I  have  had  an  opportunity  of  comparing 
my  own  note  of  the  above  cafe  with  that  of  another  gentleman  at  the  Bar  j  and  hate 
theieby  been  enabled  to  give  a  fuller  account  of  Lcrd  Mansfield's  argument. 

irnpro- 
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CHAP,  improperly  made,  they  were  liable  to  be  called  to  account  in.  the 
"  court  of  Admiralty,  where  they  might  be  amerced  in  damages 
and  cofts.  They  had  therefore  a  right  to  infure  themfelves 
againft  the  decifion,  that  might  have  loaded  them  with  damages 
and  cofts*  On  this  fhort  ground  I  am  of  opinion  that  the  affured 
had  an  infurable  intereft,  that  the  rifk  was  begun,  and  that  there 
can  be  no  return  of  premium." 

Mr.  Juftice  Grofe. — "The  whole  difficulty  has  arifen  from 
confounding  an  abfoiute  indefeafible  intereft  with  an  infurable 
intereft.  It  is  not  pretended  that  the  affured  had  the  abfoiute 
property  in  the  fubje£t  of  infurance  ;  neither  need  they  have  fuch 
property  to  make  the  policy  legal  ;  it  is  fufficient  if  they  had  an 
infurable  intereft  :  and  according  to  what  was  faid  by  Lord 
$&ansjutd  in  Le  Cras  v.  Hughes  they  certainly  had  an  infurable 
intereft.  If  they  had  fucceeded  in  the  Court  of  Admiralty,  it 
will  be  admitted  that  they  had  an  infurable  intereft  ;  and  in  cafe 
of  their  not  fucceeding  there,  there  were  events  in  which  they 
might  be  made  anfwerable,  and  againft  which  it  was  competent 
to  them  to  infure." 

Mr.  Juftice  Lawrence. — "  The  cafe  turns  on  this  fiiort  qucf- 
tion,  Whether  or  not  the  affiired  had  an  intereft  which  they 
might  iufure  ?  Did  they  mean  to  game  ?  or  was  there  not  a  lofs 
againft  which  they  might  indemnify  themfelves  by  a  policy  ?  I 
do  not  mean  a  certain  but  a  pofiible  lofs.  Now  it  has  been 
fhewn  'that  thU  was  a  cafe  in  which  the  Admiralty  might  have 
decreed  cofts  and  damages,  and  that  is  fufficient.  It  might  be 
afked  in  the  language  of  Lord  Mansfield  in  Le  Cras  v.  Hughes, 
Had  not  the  infured  fuch  an  intereft  in  the  fnip  coming  home,  as 
to  entitle  them  to  an  indemnity  ?  I  think  they  had,  and  there- 
fore the  plaintiffs  are  not  entitled.to  a  return  of  premium." 

So  alfo  the  commiffioners  appointed  by  the  aft  of  the  35  Geo.  3. 
v.  Hunter,  c .  80.  for  the  purpofe  of  taking  care  and  difpofing  of  Dutch 
8Teis™eRe?'  ft"Ps  anc*  eft"e&s  detained  in  or  brought  into  the  ports  of  this 
ante,  p.  •$  ra.  kingdom,  and  who  by  their  commiffion  are  to  manage,  fell,  and 
toorinatnocher  difpofe  of  the  fame  to  the  beft  advantage,  according  to  the  in- 
Craufurd  v.  ftrudlions  they  fhould  from  time  to  time  receive  from  his  ma- 
3*B.  &P.7c.  jefty  and  the  privy  council,  have  an  infurable  interejl  in  Dutch 
anc*  cffe<^  fe*zec*  at  ^ea  ky  his  rnajefty's  Chips  of  war,  that 
8  they 
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they  might  be  brought  into  the  ports  of  this  kingdom ;  they  may  CHAP. 
infure  in   their  own  name,  and  at  count  in  a  declaration  on  fuch  • 

a  policv,  dating  the  nature  of  their  trud,  and  averring  that  they  z  New.  Rep< 
as  fuch  commiffloners  were  inter  efted  in  the  faid  (hips  and  goods,   *6*^°*£* 
and  that  the  faid  infurance  was  made  to  and  for  their  ufe,  bene-  Lords. 
fit,  and  account,  as  fuch  commiffioners,  was,  upon  demurrer, 
holden  to  be  good,  the  Court  confidering  them  in  the  light  of 
truflees,  confignees,  or  agents,  in  either  of  which  characters  it 
was  conceived  they  had  an  infurabie  intereft. 

Thefe  caufes  continued  to  agitate  Weftminfttr  Hall  for  a  great 
number  of  years  ;  and  the  arguments  have  run  into  confiderable 
length,  all  of  which,  both  as  ufed  at  the  bar  and  by  the  learned 
judges,  are  fully  reported  in  3  Bof.  &  Puller,  75.  and  by  the 
fame  gentlemen  in  2  New  Rep.  from  p.  269  to  329.  I  need 
hardly  fay,  when  the  high  character  of  the  BritiJJj  bench  is  con- 
fidered,  that  thefe  arguments  contain  a  great  mafs  of  erudition 
oh  the  fubjeft  of  infurabie  intereft.  I  find  it  quite  impoffible  to 
give  thofe  arguments  in  this  place,  without  fwelling  my  work 
to  a  fize  which  would  far  exceed  its  original  defign.  Betides,  as 
the  Dutch  commiflion  is  now  at  an  end,  the  precife  queftions 
agitated  in  thefe  caufes  never  can  arife  again.  I  {hall  therefore 
content  myfelf  with  dating  the  hidory  and  the  event  of  the 
fuits,  referring  the  pradtifer  and  the  diligent  ftudent  to  the 
reporters. 

The  cafe  was  three  times  argued  in  the  Exchequer  Chamber, 
and  the  judgment  of  the  Court  of  King's  Bench  was  affirmed  by- 
Lord  Alvanley,  Chief  Judice  of  the  Common  Pleas,  Lord  Chief 
Baron  McDonald,  Heath  and  Rooke,  Judices  ;  Hot  bam,  Thompfon 
and  Graham,  Barons,  againd  the  opinion  of  Mr.  Judice  Chatnbrg 
Hil  T.  1802.  3  Bof.  £  Pull.  75.  A  writ  of  error  was  after- 
wards brought  upon  this  judgment  in  the  Houfe  of  Lords ;  and 
after  much  argument  at  the  bar,  feveral  quedions  were  referred 
to  the  learned  judges,  a  majority  of  whom  were  for  affirming 
the  judgment  of  the  Exchequer  Chamber.  But  fome  doubts 
having  arifen  in  the  Houfe  of  Lords,  as  to  the  extent  of  the 
damages  which  had  been  given,  particularly  by  the  then  Lord 
Chancellor  (Erjkine],  and  by  Lords  Eldon  and  Ellenborough,  a 
venire  facias  de  neve  was  awarded  in  July  1806,  which  came  on 

VOL.  II.  £  £  to 
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CHAP,  to  be  tried  before  Lord  Ellenborough  at  the  fittings  after  Mi& 
In  f^e  cour^  of  the  difcullion,  which  tad  taken 
place,  it  was  pretty  generally  underftcod,  that  whatever  dif- 
*erences  of  opinion  there  might  be  refpedling  the  intereft  of  the 
Dutch  commifTioners,  the  Houfe  of  Lords,  and  all  the  judges  were 
clearly  of  opinion,  that  his  majefty  had  undoubtedly  an  infurable 
interefl  ,in  the  (hips  and  cargoes  taken  pofleffion  of  under  the 
authority  of  the  above-mentioned  flatute,  therefore  the  Attor- 
ney General  (Gibbs),  and  myfelf,  who  were  of  counfel  for  the 
plaintiffs,  thought  it  our  duty,  under  thtfe  circumftances,  to 
take  verdicls  on  thofe  counts,  which  averred  the  interefl  to  be  in 
the  King.  Lord  Ellenborougb  alfo  directed  the  jury  that  in 
his  opinion,  his  majefty  had  a  good  infurable  interefl  :  upon 
which  direction  the  underwriters,  by  their  counfel,  tendered  his 
Lordfhip  a  bill  of  exceptions.  The  parties  agreed  to  carry  the 
writ  of  error  to  the  Houfe  of  Lords  at  once,  without  going 
through  the  Court  of  Exchequer  Chamber  ;  arid  at  laft,  on  the 
2pth  June  1808,  the  Houfe  unanimoutly,  with  the  concurrence 
of  all  the  judges,  gave  judgment  for  the  allured,  affirming  the 
judgment  of  the  King's  Bench. 

FJ'.U  and  an-       In  a  cafe  in  the  Court  of  Common  Pleas,  where  a  houfe  in 
<vher  v.Sc-    Stain,  who  were  indebted  to  the  plaintiffs,  had  configned  goods 

crf^an.i  13ol«       * 

&  Full.  31$.  to  Meflrs.  Bubcis,  and  indorfed  the  bill  of  lading  to  them,  with 

a  letter  annexed,  directing  them  to  hold  a  part  of  the  faid  cargo 

for  the  ufe  of  the  plaintiffs,  who  upon  getting  fuch  intelligence 

made  the  infurance  inqueflion,  although  they  had  given  no  or- 

!^e  Ander-    <krs  for  the  goods,  the  Court  held  that  the  phiintiffs,  being  cre- 

foi  v.  £die,    ^jtors  Of  the  houfe  in  Spain,  raifed  a  good  confideration  for  the 

alignment  ;  and  that  therefore  there  could  be  no  doubt  that  the 

plaintiffs  had  a  good  infurable  interefl. 


Wolfe  and  So  al{°  in  the  famC  C°Urt>    ^  WaS  held  ^  where   a  ma!1 

another  v.  configned  a  cargo  to  the  Cudbear  Company  in  London^  and  drawn 
f  Bnltk'  bills  for  the  amount,  but  tranfmitted  the  bills  of  lading  through 
316.  the  plaintiffs,  his  general  agents,  to  be  fent  to  the  Cudbear  Com- 
pany  that  they  might  infure,  and  he  at  the  fame  time  drew  on 
plaintiffs  for  3oc7.  which  was  accepted  and  paid  :  but  the  Cud- 
bear Company  refufed  to  accept  the  bills  drawn  on  them,  or 
'take  to  the  cargo,  or  to  infure,  upon  which  the  plaintiffs  made 

2  infuranca 
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mrdrarice  in  their  own  name,  and  informed  the  confignor,  who  CHAP. 

XIV. 
approved  thereof ;  the  plaintiffs  were   to  be  confidered  as  con-  t 

iignees  bf  the  whole,  and  had  a  right  in  that  character  to  infure 
for  the  benefit  of  their  confignor ;  and  that  they  had  a  clear  in- 
f arable  interefl  in  themfelves  to  the  amount  of  3007. 

But  ftill  in  the  conflru&ion  of  the  aft  it  has  always  been  see  ante, 
holden,  that  all  insurances  made  by  perfons  having  no  intereft 
in  the  event,  about  which  they  infure,  or  without  reference  to 
any  property  on  board,  are  merely  wagers,  definitive  of  the  true 
ends  for  which  this  contract  was  introduced  into  the  mercantile 
world  ;  and  therefore  are  to  be  confidered  as  abfolutely  null  and 
Void. 

Upon  a  motion  for  a  new  trial.   Lord   Mansfield,  who   had   Kentv- 

Bird,  Cowp* 

tried  the  caufe,  made  the  following  report :  This  was  an  action  583. 
brought  by  the  plaintiff,  who  was  a  furgeon  on  board  an  Raft 
Inciiaman^  againft  the  defendant,  a  paffenger  in  the  fame  fhip,  to 
recover  a  fum  of  iooo/.  upon  a  fpecial  agreement-,  bearing  date 
the  1 8th  of  July  1774  ;  by  which,  after  reciting,  that  "  whereas 
ie  the  plaintiff  had  agreed  to  pay  to  the  defendant  the  fum  of 
"  20/.  flerling  at  the  next  port  the  (hip  (hould  arrive  at,  it  was 
€<  witneffed  that  he  the  defendant,  in  confideration  thereof,  did 
cc  undertake  that  the  faid  (hip  {hould  fdve  her  paffage  to  China 
*«  that  feafon  :  and  in  cafe  (he  did  not,  that  then  he  would  pay 
<l  to  the  plaintiff  the  fum  of  ?ooo/.  at  the  end  of  one  month 
ct  after  the  arrival  of  the  faid  (hip  in  the  river  Thames."  At  the 
trial  it  appeared,  that  the  plaintiff  duly  paid  the  amount  of  the 
2c/.  to  the  defendant  at  the  next  port,  in  pagodas :  thit  the 
vefiel  being  delayed  below  the  Cape  and  Madras  in  confequence 
of  a  rr.Sfcalculadon  of  five  days  in  the  reckoning,  and  the  mon- 
foons  fetting  in  earlier  than  ufual,  (he  loft  her  paffage.  That 
the  plaintiff  \\ntifome  goods  on  board,  which  were  liable  to  fuffer 
by  the  lofs  of  the  feafon ;  and  that  whilft  it  was  ftill  doubtful 
whether  the  (hip  would  or  would  not  fave  her  paflage,  the  cap- 
tain had  applied  to  each  of  the  parties,  to  perfuade  them  to  re- 
fcind  the  agreement ;  reprefenting  that  the  fum  to  be  paid  in 
cither  event  would  be  more  than  the  lofer  could  afford.  That 
the  plaintiff  was  willing  to  have  cancelled  the  agreement ;  but 
the  defendant  pofitivdy  refufed.  The  jury  found  a  verdict  for 
the  plaintiff,  damages  p8o/.,  but  I  gave  the  defendant  leave  to 

E  E  i  move 
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C  H  A  p.    move  for  a  new  trial  upon  the  queftion,  Whether  this  were  r.bt 
^-    *^j  an  agreement  within  the  ftatute  19  Geo.2.  c.  37.  and  therefore 
void  ? 

After  this  cafe  hud  been  fully  argued  at  the  bar, 

Lord  Mamfeld  find. — <{  A  policy  of  infurance  is  in  the  nature 
of  ir,  a  contract  of  indemnity,  and  of  great  benefit  to  trade* 
But  the  ufe  of  it  was  perverted  by  its  being  turned  into  a  wager, 
To  remedy  this  evil,  the  ftatute  of  the  19  Geo.  2.  c.  37.  was 
made  ;  which,  after  enumerating  in  the  preamble  the  varioua 
frauds  and  pernicious  pra&ices  introduced  by  the  perverfion  of 
this  fpecies  of  contract ,-  and  amongft  others,  that  of  gaming 
or  wageiing  under  pretence  of  infuring  veflels,  &c.  proceeds 
under  general  words,  to  prohibit  all  contracts  of  infurance  by 
way  of  gaming  or  ^wagering.  Here  the  plaintiff  gives  fo  much 
to  the  defendant  in  eonfideration  that  the  fhip  fiiould  fave  her 
paflage  to  China ;  and  if  not,  then,  upon  her  returning  fafe  to 
England^  he  is  to  receive  iooo/.  If  the  firft  of  thefe  events 
happened,  the  defendant  won  ;  but  he  could  not  lofe,  unlefs 
both  happened.  Is  not  this  gaming  f*  Is  not  this  wagering  ? 
If  this  were  allowed,  all  wagering  polices  would  be  -turned  into 
this  form,  and  the  a£t  would  be  entirely  defeated.  If  there  is 
no  intereft  in  the  cafe,  it  is  gaming  and  wagering.  Therefore 
there  muft  be  a  new  trial." 

From  this  cafe  we  find,  that  the  principle  ilated  by  Lord 
Mansfield  in  Lewis  v.  Rucker  is  confirmed  :  namely,  that  where 
a  man  infures  sooo/.  and  it  turns  out  in  proof  that  he  has  an 
intereft  to  the  value  of  a  cable  only,  fuch  an  intereft  will  never 
be  allowed  to  operate  fo  as  to  evade  the  ftatute.  For  in  this 
cafe,  it  appeared  in  evidence,  that  the  plaintiff  had  fome  goods  on 
board  ;  but  that  was  held  not  to  be  an  intereft  fufficient  to  j\iftify 
an  infurance  fo  evidently  contrary  to  the  a€l  of  parliament. 

Indeed  wherever  the  Court  can  fee  upon  the  face  of  the 
policy,  that  it  is  merely  a  contract  of  gaming,  where  indemnity 
is  not  the  object  in  view,  they  are  bound  to  declare  fuch  policy 
veld. 

The 
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The  plaintiffs  had  lent  to  Lawfon,  captain  of  the  Lord  Holland  C  H  A  : 
Eajl  Indiaman  26,0097.  for  which  he  had  given  them  a  com-   ^^ 
roon  bond,  in  the  penal  fum  of  52,ooc7.     While    he  was   with  Lowry-and 
his  {hip  at  Chinay  the  plaintiffs  got  a  policy  of  infurance  under- 
written  by  the  defendant  and  others,   which  was  in  the  follow*, 
ing  terms:    «   At  and  from  China  to  London,    beginning   the 
•*'  adventure  upon  the  goods  from  the  loading  thereof  ,on  boar<| 
<«  the  faid  (hip  at  Canton^  in  China  >  &c.  and   upon  the  f aid  flip 
"  from   and    immediately  following   her  arrival   at   Canton  in 
ff  China,  valued  at  2^,ooo.7.  being  the  amount  of  captain   Pa-" 
«  trick  Laivfon's  common  bond,  payable  to  the  parties,  as  (ball 
«'  be  defcribed  at  the  back  of  this  policy  -,  and  it  bears  date  the 
"   1 6th  day  of  December  1775  ;  and  in  cafe  of  lofs,  no  other  proof 
"  of  Inter ejl  to  be  required  than   the  exhibition   of  the  faid  b^nd ; 
"  warranted  free  from  average^  and  without  Benefit  of  falvage 
"  to  the  infurer," 

At  the  head  of  the  fubfcription  was  written,  "  On  a  bond  03 
above  exprejjed"  Captain  Latvfon  failed  from  China,  and  arrived 
fafe  with  his  privilege  (as  it  is  called)  or  adventure,  in  London^ 
on  ift  of  July  1777,  none  of  the  events  infured  againft  hav- 
ing happened.  The  receipt  of  the  premium  was  acknowledged 
on  the  .back  of  the  policy.  This  cafe  came  before  the  cour£ 
upon  an  aclion  for  a  return  of  premium,  on  the  ground  that,  the; 
policy  being  without  interefl,  the  contract  was  void.  This  cafe, 
as  far  as  if  relates  to  the  queflion  of  return  of  premium,  will  b£ 
confidered  in  a  future  chapter  ;  but  in  the  courfe  of  the  difcuf- 
(ion,  it  became  neceflary  to  determine,  whether  the  policy  juft 
recited  was  good  within  the  ftatute.  At  the  trial  which  cam$ 
on  at  the  fittings  after  Trinity  term  1780,  the  Chief  Juftice  wa$ 
of  opinion,  that  this  was  a  gaming  policy  prohibited  by  |h,e  fta- 
tute of  19  Geo.  2.  c.  37.  and  a  verdicl:  was  given  for  the  defend- 
ant. His  lordfhip,  however,  having  exprefled  a  doubt  upon  the 
propriety  of  his  opinion  on  other  points/ of  the  caufe,  amot^n 
for  a  new  trial  was  afterwards  made,  and  all  the  queflions  came 
to  be  debated  before  the  court :  when  the  majority  of  the  judges 
confirmed  Lord  Mansfield's  firft  dire&ion  upon  all  the  points, 
It  is  true  Mr.  Juftice  Wllles  differed  from  his  brethren  upon  tha^ 
occafion  ;  the  learned  judge  being  of  opinion,  upon  th$  queftior\ 
relating  to  our  prefent  inquiry,  that  tjiis  'was  not  a  gaming 

5  E 
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e  1 :  A  p.  policy :  that  it  did  not  appear  to  him,  that  the  parties  had  any 
IV'       idea  they  were  entering  into  an  illegal  contract :  that  the  whole 
was  difclofed,  and  they  thought  there  was  an  intereft ;  this  wa§ 
a  miftake  ;  but  it  is  a  new  point  of  law. 

The  three  other  judges  fuppqrted  their  opinions  upon  the  fol- 
lowing grounds. 

Lord  Mansfield.—**'  It  is  certainly  true,  in  many  inftances, 
that  firft  thoughts  are  beft.  I  am  now  very  much  inclined  to  my 
firft  opinion.  There  are  two  forts  of  policies  of  infurance  ; 
mercantile  and  gaming  policies.  The  firft  fort  are  contracts  of 
indemnity,  and  of  indemnity  only  j  and  from  that  principle  a 
great  variety  of  decifions  and  confequences  have  followed.  The 
iecond  fort  may  be  the  fame  in  form  ;  but  in  them  there  is  no 
contract  of  indemnity,  becaufe  there  is  no  intereft  upon  which  a 
lofs  can  accrue.  They  are  mere  games  of  hazard,  like  the  caft 
of  a  die.  In  the  prefent  cafe  the  nature  of  the  infurance  is 
known  to  both  parties.  The  plaintiffs  fay,  "  We  mean  tQ 
«<  game  :  but  we  give  our  reafon  for  it ;  Captain  Laivfon  owes 
<c  us  a  fum  of  money,  and  we  want  to  be  fecure  in  cafe  he 
*'  {hould  not  be  in  a  fituation  to  pay  us."  It  was  a  hedge.  But 
they  had  no  intereft  ;  for  if  the  (hip  had  been  loft,  and  the  un- 
derwriters had  paid,  ftill  the  plaintiffs  would  have  been  entitled 
to  recover  the  amount  of  the  bond  from  Laivfon.  This  then  is 
a  gaming  policy  ;  and  agairift  an  a£t  of  parliament." 

Mr.  Juftice  djhhurft.—"  A  policy  of  infurance  ought  to  be  a 
mere  contract  of  indemnity,  and  nothing  more  ;  but  here  the 
money  might  have  been  paid  twice,  which  fhews  decidvely  that 
this  was  a  gaming  policy." 

Mr.  Juftice  Buller. — "  It  is  very  clear  to  me  that  the  plain. 
Biff's  ought  not  to  recover.  There  was  no  fraud  on  the  part  of 
the  underwriters,  nor  any  miftake  in  matter  of  fa£t.  If  the  law. 
was  miftaken,  the  rule  applies,  that  ignorantio*  juris  non  excufat. 
This  was  a  mere,  gaming  policy  without  intereft."  Agreeably 
to  tliis  opinion5  the  rule  for  a  new  trial  was  difcharged. 

The 
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The  fecond  fettion  of  the  aft  in  queftion,  which  allows  of  c  HA  P. 
infurances  being  made  on  private  (hips  of  war,  intereft  or  no  in- 
tereft, feems  fufEcicntly  clear,  and  requires  no  explanation. 

The  third  feclion,  by  which  infurances  upon  any  merchan- 
dizes or  effects  from  any  ports  or  places  in  Europe  or  America,  in 
the  pofleflion  of  the  crowns  of  Spain  or  Portugal  may  be  effected 
in  the  manner  praflifed  before  this  aft  was  patted,  feems  to  be 
obfcurely  worded.  The  learned  commentator  upon  the-law  of  Mr 
England  obferves,  that  the  reafon  of  this  provifo  is  fufficiently  Bbc 
obvious.  Notwithftanding  this  authority,  in  order  to  compre-  460. 
hend  the  meaning  of  the  legiflature,  we  mud  obferve,  that  the 
trade  from  Spain  and  Portugal,  to  their  refpe&ive  colonies  and 
eftablifhments  in  Smith  America,  and  the  returns  thereof,  can 
only  be  carried  on  by  their  own  fubje&s  ,  and  all  other  perfons 
are  prohibited  from  that  trade  by  pofitive  regulations  of  thefe 
refpe&ive  ftates.  The  confequence  of  fuch  a  prohibition  is, 
that  all  the  goods  and  merchandizes  which  the  fubjedts  of  this 
and  other  countries  export  from  Spain  and  Portugal,  muft  be  in 
the  names  of  Spanijh  fubje&s.  So  that  it  was  abfolutely  necef- 
fary  to  make  this  exception  (for  no  other  proof  but  the  policy 
itfelf  can  be  brought)  •,  otherwife  all  infurances  upon  that  branch 
of  trade  muft  have  been  entirely  void.  The  words,  however, 
feem  to  allow  a  greater  latitude  than  was  meant  by  the  legiflature 
in  making  fuch  a  provifion,  for  by  adverting  merely  to  the 
words,  infurances  from  any  ports  or  places  in  Europe  or  America^ 
belonging  to  Spain  and  Portugal,  to  England  or  other  ports  of 
Europe  may  be  made,  as  if  this  aft  had  never  patted.  Whereas 
by  attending  to  the  prohibition  of  trade  juft  mentioned  to  any 
but  the  fubjecls  of  Spain  and  Portugal,  as  the  commerce  between 
thefe  colonies  and  the  parent  countries  can  only  be  carried  on 
by  fubje&s,  it  is  evident  that  the  legiflature  intended  rather  to 
have  faid,  that  infurances  on  goods  from  ports  belonging  to 
Spain  and  Portugal  in  Europe  to  any  ports  in  America  belonging 
to  thofe  courts ;  and  from  fuch  ports  in  America  to  fuch  ports 
or  places  in  Europe,  (hall  be  valid  and  effectual  contracts,  than 
to  authorize  infurances  from  the  dominions  of  Spain  and  Portu- 
gal in  Europe  or  America,  to  what  foe  ver  place  in  the  world  the 
{hip,  in  which  thefe  goods  are  to  be  carried,  may  happen 
tp  be  deftincd.  The  words,  however,  cenajnly  .admit  of  that 
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CHAP,    broad  conftruc~Hon  :    for   the  place  of  deftination  is  not  afcer- 

JUX^ tained* 

Upon  this  fe£Hon  of  the  a£,  it  may  be  obferved,  that  the 
equitable  conftru&ion  of  fuch  contracts  of  infurance  as  are  pro- 
vide ante,  te&ed  by  it,  feems  to  be,  that  they  may  be  made  without  inte- 
reft,  notwithftanding  the  cafe  of  Goddart  v.  Garrett,  above  cited : 
fince  in  fuch  inftances  it  is  impoffible  for  the  perfon  infured  to 
bring  any  certain  proof  of  intereft  on  board. 

> 

Hitherto  we  have  fpoken  merely  of  that  part  of  this  very  falu- 
tary  a£t,  which  requires,  that  every  perfon  making  fuch  a  con- 
traclj  fhould  have  an  intereft  in  that,  which  is  the  object  of  the 
infurance.  Another  part  of  it  ft  ill  claims  our  attention,  that 
which  prohibits  re-aflurances.  What  a  re-affurance  is;  in 
what  cafes  it  is  prohibited  •,  and  when  it  is  allowable,  will  form 
the  fubjeft  of  the  following  chapter. 


(    3*9    ) 

CHAPTER  THE  FIFTEENTH, 
Of  Re-Afiurance?  and  Double  Infurance. 


E-ASSURANCE,  as  underftood  by  the*  law  of  England,  CHAP. 

•  may  be  faid  to  be  a  contract,  which  the  firft  infurer  enters        xv> 
into,  in  order  to  relieve  himfelf  from  thofe  rilks  which  he  has 
incaufioufly  undertaken,  by  throwing  them  upon  other  under- 
writers, who  are  called  re-aflurers.     This  fpecies  of  contract  has 
obtained  a  place  in  mod  of  the  commercial  fydems  of  the  trading 
powers  of  Europe  ;  and  it  is  allowed  by  them   at  this  day  to  be 
politic  and  legal.     The  learned  Roc:us  has  decided  exprefsly  in 
favour  of  it  •,  and  has  cited  many  refpectable  authorities  in  fup- 
port  of  his  opinion.     "  Aflecurator,  pod  factam  aflecurationem, 
"  poted  fe  aflecurari  facere  ab  alio  aflecuratore,  et  ifte  fecundus  Ro  -uj  ^ 
<(  aflecurator  tenetur  pro  aflecuratione  fadta  a  primo,  et  ad  fol-  Affecur.not. 
«  vendum  omne  totum,  quod  primus  aflecurator  folverit,  et  ida  ia* 
*'  fecunda  aflecuratio  valet."     By  the  ancient  law  of  France  fuch  LC  Guidon, 
aflurances  were  reckoned  valid,  and  perfectly  confident  with  c'lt  "t'.ig- 
equity  and  good  confcience.    The  author  of  the  Guidon  obferves* 
that  if  it  fo  happen  that  the  infurers,  after  underwriting  the  po- 
licy, repent  of  their  engagement,  or  are  afraid  to  encounter  the 
rilk,  they  are  at  liberty  to  re-infure  ;  but  dill  they  cannot  pre- 
vent the  infured  from  making  his  demand  upon  them  in  cafe  of 
lofs,  for  having,  by  their  fignature,  promifed   indemnity,  they 
cannot,  by  any  protedations  to   the  contrary,  difcharge  them- 
felves  from  their  refponfibility,  without  the  confent  of  the  in- 
fured.    Lewis  the  Fourteenth,  when,  by  the  aflidance  of  the 
famous  Colbert)  he  promulgated  thofe  ordinances,  which  will  be 
a  lading  honour  to  the  French  nation,  adopted  the  idea  that  pre-  Ord.  Lewis 
vailed  when  the  Guidon  was  written :  for  by  an  article  in  that  '*- llt' 
celebrated  code  of  laws,  he  exprefsly  declared,  "  that  it  fliould  art.  ao.  ' 
«  be  lawful  to  the  infurers  to  make  re-aflurance  with  other  men 
«  of  ihofe  effects,  which  they  had  themfelves  previoufly  infured." 
It  is  not  in  France  alone  that  this  law  prevails;  for  by  the  pofi-  a  Mag.  190. 
tive   and  exprefs  regulations  and   ordinances  of    Koninfterg,  *33 
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CHAP.  Hamburgh^  and  Bilboa>  re-aflurances  are  allowed  to  be  effe&edf 
and  confequently  are  lawful  contracts. 

By  the  paffage  cited  from  the  Guidon  it  might  be  obferved, 

that  it  was  a  difiiuguiftung  character  of  this  fpecies  of  contract* 

that  notwithftanding  a  re-infurance,  the  fir  ft  contract  fubfifts  as 

c  Emerigou,  at  fr'ftj    without  change  or  amendment.      The  re-infurer   is 

r-  **7          wholly  unconnected  with  the  original  owner  of  the  property  in- 

.     fured  ;  and  as  thsre  was  no  obligation  between  them  originally, 

A  durance,    fo  none  is  raifed  by  the   fubfequent  a6t  of  the  firft  underwriter. 

fco.  96.        rpjie  r^g  Q£  tjie  jnfurer   form  tjje  object  of  the  re-infurance, 

which  is  a  new  independent  contract,  not  at  all  concerning  the 
infured  ;  who  confequently  can  exercife  no  power  or  authority 
with  refpect  to  it. 

Agreeably  to  the  laws  of  thofe  countries  juft  referred  to,  and 
confidently  with  the  opinions  of  thole  refpcctable  writers,  whofc 
works  we  have  had  fuch  frequent  occafion  to  mention,  the  law 
of  England  adopted  their  regulations,  and  permitted  the  under- 
writers upon  policies  to  infure  themfelves  againft  thofe  rifks  for 
which  they  had  inadvertently  engaged  to  indemnify  the  infured  •; 
or  where  perhaps  they  had  involved  themfelves  to  a  greater 
amount,  than  their  ability  would  enable  them  to  difcharge. 
Although  fuch  a  contract  feems  perfectly  fair  and  reafonable  in 
itfelf,  and  might  be  productive  of  very  beneficial  confequences 
to  thofe  concerned  in  this  important  branch  of  trade ;  yet,  like 
many  other  ufeful  inflitutions,  it  was  fo  much  abufed,  and  turned 
to  purpofes  fo  pernicious  to  a  commercial  nation,  and  fo  deftruc- 
tive  of  thofe  very  benefits  it  was  originally  intended  to  promote 
and  encourage,  thst  the  legiihture  was  at  laft  obliged  to  inter- 
pofe,  and  by  a  pofitive  law  to  cut  off  all  opportunity  of  pradifing 
thofe  frauds  in  future,  which  were  become  thus  glaring  and 
enormous. 

i9Geo.  ii.  Accordingly  by  the  fourth  feclion  of  that  ftatute,  which 
formed  the  fubjecl;  of  the  preceding  chapter,  it  was  enacted^ 
"  that  it  (hould  not  be  lawful  to  make  RE-ASSURANCE,  unlefs 
«  the  affiirer  {hould  be  infolvent,  become  a  bankrupt,  or  die  5  in 
**  either  of  which  cafes,  fuch  aflurer,  his  executors,  admim-, 
"  flrators,  or  affigns,  might  make  re-afluran.ce3  to  the  amount 

"  before 
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«  before  by  him  afTured,  provided  it  fhould  be  expreffed  in  the 
**  policy  to  be  a  re-afiurance. 

From  this  act  it  is  apparent  that  all  kinds  of  re  affimmce  arc 
not  prohibited;  but  wherever  fuch  a  contract:  tends  to  the  ad- 
vancement of  commerce,  or  to  the  real  benefit  of  an  individual, 
in  fuch  a  cafe  it  (hall  be  permitted.  Thus  in  cafe  of  insolvency 
or  bankruptcy,  it  is  advantageous  to  the  creditors  in  general,  as 
well  as  to  the  individual,  that  a  re-aflurance  mould  be  made  ;  for 
by  thefe  means  the  fund  of  the  bankrupt's  eftate  is  not  dimi- 
nifhed  in  cafe  of  lofs,  and  the  infured  has  a  better  fecurity  for 
the  payment  of  the  amount  of  his  damage,  or  at  leaft  a  propor- 
tion of  it  («).  If  the  infurer  die,  it  is  no  lefs  neceflary  and  be- 
neficial to  his  fucceflbrs,  that  there  fhould  he  a  re-afiurance, 
than  it  was  in  the  former  cafe  of  a  bankruptcy  :  becaufe  it  will 
provide  aflcts  to  fatisfy  the  infured  in  cafe  a  lofs  mould  happen, 

(»)  Formerly,  if  an  underwriter  became  a  bankrupt  after  he  had  fubfcribed  the  policy, 
and  before  a  lofs  happened,    the  infured  was  not  entitled  to  a  dividend  out  of  the  bank- 
rupt's eftate.     This  being  found  a  heavy  inconvenience,  and  a  discouragement  to  trade, 
parliament  was  obliged  to  interpofe,   and  to  alter  the  law  in  this  refpect.    The  ftatute    19  Ceo.  JT. 
rt.cited,  "  that  merchants  and  traders  frequently  lend  money  on  bottomry,  or  at  refpon-    c>  3a>  *•  *• 
**  dentiat  and  in  the  coarfe  of  their  trade,  frequently  caufe  their  fhips  or  velTcls,  and  the 
"   goods  and  merchandizes  loaded  thereon,  to  be  infured  ;  and  that  where  commiffions 
"  of  bankruptcy  have  ifiued  againft  the  obligor  in  fuch  bottomry  or  refpondentia  bond, 
''•  or  the  underwriter,  or  aflurer  in  fuch  infurance,  before  the  lofs  of  the  fhip  or  goods, 
"  in  fuch  bond  or  policy  of  infurance  mentioned,   had  happened,   it  had  been  made  a 
"  queftion,  Whether  the  obligee  or  obligees  in  fuch  bond,  or  the  affured  in  fuch  policy 
"  of  infurance,  fhould  be  let  in  to  prove  their  debts,  or  be  admitted  to  have  any  benefit 
"  or  dividend  under  fuch  commiilion  ?  which  might  be   a  difcouragement  to  trade." 
It  was  therefore  enacted,  <{  that  the  obligee  in  any  bottomry,  or  refycindentla  bond,  and 
'*   the  affured  in  any  policj  of  ir.furance,  made  and  entereri  into,  upon  a  good  and  valu- 
**  able  confederation,  bona  fide,  fliould  be  admitted  to  claim  ;  and  after  the  lofs  or  con- 
*l  tingency  Aould  have  happened,  to  prove  his,   her,  or  their  debt  and  demands,  in  re- 
**  fpecl  of  fuch  bond  o>'  policy  of  infurance,  in  like  manner  as  if  the  lofs  or  contingency 
"  had  happened  befure  the  time  of  the  ifluing  of  fuch  conimiffion  of  bankruptcy  againft. 
e<  fuch  obligor  or  infurer;  and  fhould  be  entitled  unto, and  mould   have  and  receive,  a 
**  proportionable  part,  (hare  and  dividend  of  fuch  bankrupt's  eftate  in  proportion  to  the 
*<  other  creditor  of  fuch  bankrupt,  in  like  maqner,  as  if  fuch  lofi  or  contengency  had 
«  happened  "before  fuch  commiflion  ifiued  :  and  that  all  and  every  perfon  and  perlons 
*'  againlt  whom  any  commiflion  of  bankruptcy  fliould  be  awarded  ,  ihouid  be  difcharged 
"  of  and  from  the  debt  ot  debts,  owing  by  him,  her,  or  them,  on  every  fuch  bond  and 
<*  policy  of  infurance  as  aforefaid,  and  fhould  have  the  benefit  of  the  feveral  ftaiu;es  now 
"  in  force  agatnft  bankrupts  in  like  manner,  to  all  intents  and  pajpofts,  as  if  fu«h  loft 
*f  or  contingency  had  happened,  and  the  money  due  in  refpeft  thstcof  had  become  pay. 
c«  &hle  before  the  time  of  tl>e  ifluing  cut3th&  comm/iifton.'1 

and 
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and  thus  fecure  the  eftate  of  the  deceafed  for  the  benefit  of  his 
heirs.  Indeed,  in  both  cafes,  the  intention  of  the  legiflature  feema 
to  have  been,  to  provide  a  fund  for  the  payment  of  that  proportion, 
which,  in  cafe  of  an  infolvency,  the  infured  will  have  a  right  to 
demand,  in  common  with  the  other  creditors ;  and  for  the  pay- 
ment of  the  whole,  without  prejudice  to  the  heir,  even  in  cafes 
where  the  anceftor,  at  the  time  of  his  death,  was  in  folvent 
circumftances. 


Vide  ante, 
c.  14. 


Andrec  r. 
Fletcher, 
a  Term 
Rep.  161. 


This  act  is  worded  in  fuch  exprefs  terms,  excluding  every 
fpecies  of  re-affurance,  except  in  the  three  inftances  of  death, 
bankruptcy,  or  infolvency,  that  a  doubt,  as  it  fhould  feem,  could 
hardly  be  founded  upon  it.  But  as  it  was  held,  that  the  firft 
claufe  of  the  ftatute,  prohibiting  infurances,  interejl  or  no  mterejl* 
did  not  extend  to  foreign  (hips  ;  fo  it  was  argued,  that  re-affU- 
rances  made  here  on  the  fljips  of  foreigners  did  not  fall  within  the 
act.  It  might  have  occurred,  however,  that  the  firft  claufe  of 
the  ftatute  is  qualified,  and  only  prohibits  fuch  infurances  when 
made  on  his  majejlfs-  flips,  or  the  flips  belonging  to  his  Majejifs 
fubjecJs :  whereas  the  claufe  in  queftion  is  general  and  without 
reftriclion  ;  the  inference  from  which  is,  that  the  legiflature  had 
both  objects  in  view,'  and  meant  wholly  to  prohibit  the  one,  but 
not  the  other. 

This  point  came  on  to  be  confidered  by  the  court  of  King's 
Bench,  in  the  year  1787,  in  the  form  of  a  fpecial  cafe,  ftating, 
that  a  re-affurance  was  made  by  the  defendant  on  a  French  vej/el, 
.  firft  infured  by  a  French  underwriter  at  Marfeilles,  who  was 
living,  and  who,  at  the  time  of  fubfcribing  the  fecond  policy, 
was  folvent. 


The  court  (AJhhurfty  Buller,  and  Grofe,  juftices,}  were  unani- 
moufly  of  opinion,  that  this  policy  of  re-affurance  was  void  : 
and  that  every  re-affurance  in  this  country,  either  by  Britift  fub- 
jects  or  foreigners,  on  Britijh  or  foreign  mips,  is  void  by  the 
ftatute  ;  unlefs  thefrft  ajjurer  be  infolvent ,  become  a.  bankrupt ,  or. 
die. 


Le  Guidon,  There  is  -another  fpecies  of  re-affurance  allowed  by  the  laws 
of  France^  as  eftablifhed  by  an  ordinance  of  Lewis  the  Four- 
teenth, which  was  alfo  taken  from  that  ancient  and  excellent 

French 
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French  treatife,  that  has  been  fo  frequently  mentioned.     By  this 
regulation,  it  is  declared  lawful  for  the  affured  to  infure  the  fol- 
vency  of  the  underwriter.     By  thefe  means,  the  perfon  infured   Ord.ofLew. 
gets  rid  of  thofe  fears,  which  he  may  have,  conceived  concerning   Juranc'c> 
the  ability  of  the  infurers  to  pay,  and  he  gains  a  fecond  fecurity   «t.  ao. 
to  anfwer  for  the  fufficiency  of  the  firft.     But  it  is  not  to  France   a  Mag>  ^Q, 
alone  that  this  kind  of  contract  is  reftrained  ;  for  by  the  pofitive  419. 
Jaws  of  many  other  maritime  dates,  fuch  re-aflurances  are  valid 
and  binding  contracts.    The  EngliJJj  ftatute,  which  has  been  the 
fubjeft  of  this  and  the  preceding  chapter,  takes  no  exprefs  notice 
of  this  fort  of  infurance  ;  becaufe,  in  truth,  I  believe,  it  never 
was  very  much  in  practice  in  England :  but,  however,  it  feems 
clear,  that  fuch  a  circumftance,  as  the  folvency  of  the  under- 
writer, is  not  an  infurable  intereft  ;  that  a  policy  opened  upon 
fuch  an  event  would  be  treated  as  a  wager-policy  ;  and  would 
confequently  fall  within  the  ftatute  of  George  the  Second,  which 
declares  all  policies  made  by  way  of  gaming  or  wagering,   to  be 
abfolutely  null  and  void  to  all  intents  and  purpofes. 

Having   faid  thus  much  of  re-aflurances,  I  fiiall  proceed  to  Double  In- 
confider  the  nature  of  a  double  infurance,  and  to  ftate  the  few  fjran<te- 
cafes  that  have  been  determined  upon  the  fubje£L     I  treat  of 
it  in  this  place,  becaufe  thefe  two  kinds  of  infurance  have  been 
fometimes  confounded  together,  and  fuppofed  to  mean  the  fame 
thing  :  whereas  no  two  ideas  can  be  more  diftintl.     We  have 
already  feen  what  is  meant  by  a   re-aflurance.     A,  double  infu-    i  Bur.  456. 
ranee  is  where  the  fame  man  is  to  receive  two  fu'ms  inftead  of 
one,  or  the  fame  fum  twice  over,  for  the  fame  lofs,  by  reafon  of 
his  having  made  two  infurances  upon  the  fame  gopds  or  the 
fome  (hip.     The  firft  diilindion  between  thefe  two  contracts  is, 
that  a  re-affurance  is  a  contract  made  by  the  firft  underwriter, 
his  executors  or  affigns,  to  fecure  himfelf,  or  his  eftaf.e  :  a  double 
infurance  is  entered    into   by   the    infured.       A   re-aflurance>   19  Ceo.  n. 
except  in  the  cafes  provided  for  by  the  ftatute,  is  abfolutely  void  :   J^aA.*" 
*  double  infurance  is  not  void  ;  but  ftiil  the  infured  (hall  recover   Rep.  416- 
only  one  fatisfadion  for  his  lofs.     This  requires  explanation. 
Where  a  man  has  made  a  double  infurance,  he  may  recover  his 
lofs,  againft  which  of  the  underwriters   he  pleafes,  but  he  can 
recover  for  no  more  than  the  ampunt  of  his  lofs.     This  depends   x  Burr. 494. 
upon  the  nature  of  an  infurance,  and    the  great  principles  of 
juftice  and  good  faith.     An   infurance  is  merely  a  contract  of 

3  indemnity 
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CHAP,  indemnity  in  cafe  of  lofs :  it  follow^  as  a  necelfary  confeqiienee 
that  a  man  fliall  not  recover  more  than  he  has  loft,  or  recover 
fatisfa&ion  greater  than  the  injury  he  has  fuftained.  This  rule 
was  wifely  eftablifhed,  in  order  to  prevent  fraud,  left  the  defire 
of  gain  fnould  occafion  unfair  and  wilful  loffes.  It  being  thus 
fettled,  that  the  infured  -fhall  recover  but  one  fatisfatlion,  and 
that  in  cafe  of  a  double  infurance,  he  may  fix  upon  which  of  the 
underwriters  he  will  for  the  payment  of  his  lofs,  it  is  a  principle 
of  natural  juftice  that  the  feveral  infurers  mould  all  of  them  conw 
tribute  in  their  feveral  proportions,  to  fatisfy  that  lofs,  againft 
which  they  have  all  infured* 

Thefe  principles  have  been  fully  declared  to  be  law  in  feveral 
cafes,  which  are  now  to  be  mentioned. 


In  the  year  1763,  it  was  ruled  by  Lord  Mansfield)  Chief 
Juftice,  and  agreed  to  be  the  courfe  of  practice,  that  upon  a 
double  infurance,  though  the  infured  is  not  entitled  to  two  fa- 
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in  Eafter 

Biac.  Rep  tisfafiions  ;  yet,  upon  the  firft  action,  he  may  recover  the  whole 
Aim  infured,  and  may  leave  the  defendant  therein,  to  recover  a 
rateable  fatisfaclion  from  the  other  infurers. 


416. 


Rogers  v. 

.Dn'.sVSltt 
in  Mich. 

Vac.  17 

before  Lord 

Mansfield 


Thusalfo  it  was  determined  in  a  fubfequent  cafe  at  Guildhall* 
It  was  an  a6lion  on  a  policy  of  infutance  on  a  {hip  from  New- 
foundland to  Dominica,  and  from  thence  to  the  port  of  difcharge 
in  the  Weft  Indies.  It  was  a  valued  policy  on  the  (hip  'and 
freight  ;  and  on  the  goods  as  intereft  fhould  appear.  The  (hip 
failed  from  St.  John's  the  I7th  of  December  1775,  and,  the 
plaintiff  declared  as  for  a  total  lofs.  The  defendant  underwrote 
for  2OC/.  and  has  paid  into  court  I24/.  This  fum  was  pnd  on  a 
fuppofition,  that  the  underwriters  on  a  former  policy  mould 
bear  a  (hare  of  the  lofs.  The  plaintiff  had  originally  infured  at 
Liverpool  on  a  voyage  from  Newfoundland  to  Barbadoes  and  the 
Leeward  I/lands,  with  an  exception  of  American  captures  :  but 
the  plaintiff  afterwards,  for  the  purpofe  of  fecuring  himfelf 
again  il  captures,  and  having  altered  the  courfe  of  his  voyage, 
made  the  prefent  infurance.  The  plaintiff  now  infifted  he  was 
intitled  to  receive  the  full  amount  ©f  his  infurance  againft  the 
defendant,  and  not  to  any  part  from  the  Liverpool  underwriters, 
becaufe  the  voyage  now  infured  was  different  from  that  infured 
at  Liverpool.  There  was  however  a  verdict  for  the  plaintiff  for 

his 
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ills  full  demand,  with  liberty  for  the  defendant  to  bring  an  action    CHAP. 
agalnjl  the  Liverpool  underwriters,  if  he  thought  Jit .  ^        ^ 

Accordingly   in    the  Rafter  term  fallowing,   an  acTion  was  Davis  v. 
brought  for  money  had    and  received  to  the  ufe  of  the  plaintiff,  sitings' in 
who  was  the  defendant  in  the  lail  claufe,  in  order  to  recover  a   Eaft.  v»c. 
contribution  for  the  lofs  which  the  plaintiff  had  been  obliged  to   at  o.TiM- 
pay.    It  was  agreed  by  both  parties  to  admit,  that  on  the  London   halL 
policy    (which    was  the  fubjecl:  of  the  former  action),    22oo7. 
were   infured  :  that   on  the  two  Liverpool  policies  17 oc7,  were 
infured  :  that  the  merchant  was  interefted  to  the  amount  of  5oc/ 
on  the  (hip;  3oo/.  on  the  freight  ;   and    i  4OO/.   on   the  cargo, 
that  the   plaintiff  had   paid  2oo/.   lofs,   and  4/7.  for  the  cofts. 
The  queftion  was,  whether  the  defendant  was  liable  to  contri- 
bute any  thing,  and  what.     The  whole  intereft  was  22oo/.  and 
the  whole  infurance  was  39007.     It  was  infilled  by  the  counfel 
for  the  defendant,  that  the  infurance  in   London  was  an  illegal 
re-affurance ;  and  therefore  the  plaintiff  might  have  made  a  good 
defence  in  an  atlion  brought  againft  him:  and  if  fo,  he  could 
not  now  recover  over  againft  the  defendant. 

Lord  Mansfield. — "  The  queftion  feems  to  be,  whether  the 
infured  has  not  two  fecurities  for  the  lofs  that  has  happened.  If 
fo,  can  there  be  a  doubt  that  he  may  bring  his  action  againft 
either  ?  It  is  like  the  cafe  of  two  fecurities  ;  where,  if  all  the 
money  be  recovered  againft  one  of  them,  he  may  recover  a  pro- 
portion from  the  other.  Then  this  would  bring  it  to  the  quef- 
tion, whether  the  fecond  infurance  is  void  as  a  re-ajjurance.  But 
a  re-affurance  is  a  ccntracl:  made  by  the  infurer  to  fecure  him- 
felf 5  and  this  is  only  a  double  infurance"  There  was  another 
ground  taken  in  the  caufe,  which  is  not  material  to  be  mentioned 
here  :  but  upon  this  direction,  the  plaintiff  had  a  verdicl. 

Although  a  man,  by  making  a  double  infurance,  (hall  not  be 
allowed  to  recover  a  double  fatisfaction  for  the  fame  lofs  -,  yet 
various  perfons  may  infure  various  interefts  on  the  fame  thing, 
and  each  to  the  whole  value  (as  the  mafters  for  wages;  the  owner  J  Bur-  496* 
for  freight -,  one  perfon  for  goods,  another  for  bottomry),  and 
fuch  a  contract  does  not  fall  within  the  idea  of  a  double  in- 
furance. There  is  a  full  cafe  upon  this  fubjec"t,  and  a  very  ela- 
borate argument  of  Lord  Mansfidd,  in  delivering  the  judgment 

of 
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of  the  whole  court  of  King's  Bench,  in  which  mod  of  the  quef- 
tions  relative  to  double  infurances  are  clearly  and  decifively  fet- 
tled. In  this  caufe  the  queflion  was,  Whether  the  plaintiff 
ought  to  recover  his  whole  lofs,  or  only  a  half?  it  being  ob- 
jected that  there  was  a  double  infurance.  A  verdift  was  found 
for  the  whole,  fubjecl:  to  the  opinion  of  the  court  upon  Lord 
Mansfield's  report. 

Lord  Mansfield^  in  delivering  the  opinion  of  the  court,  began, 
by  ftating  the  fads,  as  they  appeared  to  him  at  the  trial. 

Mr.  Meybohm  of  St.  Peter/burg  had  dealings  with  Mr.  Amyand 
and  Company  of  London^  who  often  fent  (hips  from  London  to 
Mr.  Meybohm  at  St.  Peterjburg.  Meybohm,  as  appeared  by  the 
evidence,  was  indebted,  on  the  balance  of  their  accounts,  to 
Amyand  and  Company.  Amyand  and.  Company  fent  a  fhip,  called 
The  Galloway )  Stephen  Barker  m after,  to  Mr.  Meybohm,  at  St. 
Peterjburg)  to  fetch  certain  goods.  Meybohm  fent  the  goods,  and 
promifed  to  fend  the  bill  of  lading  by  the  next  poft,  but  never 
did.  Afterwards,  in  Augujl  1756,  Amyand  and  Company  got  a 
policy  of  infurance  from  private  underwriters,  for  Jioo/.  on  the 
{hip,  tackle,  and  goods,  at  and  from  Londm  to  St.  PeterJJjurg, 
and  at  and  from  thence  back  again  to  London  :  which  policy  was 
figned  by  feveral  private  underwriters,  quite  different  perfons 
from  the  prefent  defendants;  and  of  this  fum  of  noo/.  thus 
underwritten,  5OO/.  was  declared  to  be  on  £J  parts  of  the  fhip, 
and  the  remaining  6co/.  to  be  on  goods.  Between  the  26th  of 
Augujl  and  the  28th  of  September  1756  (both  included),  Mr. 
Amyand  infured  8oo/.  more,  with  other  private  infurers  :  and 
this  latter  infurance  was  upon  goods  only  :  and  was  only  at  and 
from  St.  PeterJJjurg  to  London.  On  the  28th,  29th,  and  3oth  of 
Oflober  1756,  Mr.  Amyand  infured  poo/.  m0re  with -other  pri- 
vate infurers,  which  laft  infurance  was  on  goods  only,  at  and 
from  the  Sound  to  London.  So  that  the  whole  fum  infured  by 
Amyand  and  Company  was  28oo/.  of  which  the  fum  of  23CO/. 
was  on  goods,  and  the  remaining  5co/.  was  on  the  fhip.  Seve- 
ral letters  being  given  in  evidence,  it  appeared  that  Meybohm 
wrote  from  PeterJJjurg  on  the  7th  of  September  1756  (the  date  of 
his  firft  letter  on  this  fubjecl: )  to  Amyand  and-  Company;  and 
me&tioned  what  goods  he  fhould  fend  to  them,  referring  to  the 
invoice  for  particulars  ;  and  directed  them  to  get  infurance  there- 
on 
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on,  and  to  place  the  goods  and  the  infurance  to  a  particular  CHAP. 
account  which  he  named  in  his  letter  ;  in  which  he  alfo  fpecified  t 
fome  iron,  which  was  for  Mr  Amyand's  own  account.  This 
letter  Mr.  Amyand  afterwards  received  (probably  about  the  27th 
of  October,}  and  in  confequence  of  it  made  the  infurance  accord- 
ingly, upon  the  28th,  29th,  and  3Oth  of  the  fame  Oftober,  as 
before-mentioned.  Meybohm,  having  (hipped  the  goods,  indorfed 
the  bills  of  lading  to  one  Mr.  John  Tamefz  in  Mofcow  (the  plain- 
tiff, in  effect,  in  the  prefent  action)  who,  on  the  7th  of  OElober 
3  756,  wrote  to  his  correfpondent  Mr.  Uhthoff  here  in  London 
to  infure  thefe  goods.  In  this  letter  he  defir  s  Mr.  Uhthoff  to  in- 
fure  the  whole,  that  he  (Tamefz)  might  be  fafe  in  all  events  ;  for 
he  fufpecled  that  thefe  goods  where  intended  to  be  configned  by 
Meybohm  to  fomebody  elfe,  and  perhaps  might  be  infured  by  fome 
other  peribns.  And  he  fays  they  were  transferred  to  him,  in 
confideration  of  his  being  in  advance  to  Meybohm  more  than  their 
amount.  This  letter  from  Mr.  Tamefz,  with  thefe  directions  to 
infure,  was  recived  by  Mr.  Uhthoff,  on  the  1 5th  of  November 
1756.  Mr.  £7M^accordingly  applied  to  the  defendants,  the 
London  Affurance  Company';  and  difclofed  to  them,  at  the  fame 
time,  all  thefe  particulars:  and  they,  upon  the  i6th  of  Novem- 
ber 1756,  after  being  thus  apprifed,  that  there  might  be  another 
infurance,  made  the  infurance  now  in  queftion,  for  23167.  on 
the  goods  at  and  from  the  Sound  to  London.  The  goods  were 
loft  in  the  voyage.  Mr.  Uhthoff's  infurance  was  made  by  the 
plaintiffs  Godin,  Guyon,  and  Company,  who  are  infurance  bro- 
kers :  and  they  declare  that  this  infurance  was  made  by  order  of 
Henry  Uhthoff efq.  This  declaration  is  indorfed  upon  the  poli- 
cy, and  is  dated  the  1 8th  of  November  1756.  There  is  no  doubt 
as  to  the  value  of  the  goods,  or  as  to  the  lofs  of  them.  It  is  ad- 
mitted by  the  defendants,  that  the  plaintiffs  ought  to  recover 
half  the  lofs  from  them :  but  they  fay  they  ought  to  pay  only 
half,  not  the  'whole  of  the  lofs.  So  that  the  only  queftion  is> 
whether  the  plaintiffs  are  entitled,  upon  the  circumftances  of 
this  cafe,  and  upon  the  fa&s  I  have  been  dating,  to  recover  the 
whole  lofs  from  the  prefent  defendants  ;  or  only  the  half  of  his 
lofs  from  them,  and  the  remainder  from  the  underwriters  of 
Mr.  Amyand's  policy.  The  verdicl  it  found  for  the  plaintiff,  for 
the  whole :  but  it  is  agreed  to  be  fubjeft  to  the  opinion  of  this 
court,  upon  the  queftion  I  have  juft  mentioned. 

F  F  Firft, 
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Firft,  to  confider  it  as  between  the  infurer  and  infured.     As 
between  them,  and  upon  the  foot  of  commutative  juftice  merely, 
there  is  no  colour  why  the  infurers  mould  not  pay  the  infured 
the  whole  :  for  they  have  received  a  premium  for  the  whole  rifk» 
Before  the  introduction  of  wagering  policies,  it  was  upon  prin- 
ciples of  convenience  very  wifely  eftablimed,  that  a  man  fhould 
not  recover  more  than  he  had  loft.     Infurance  was   confidered 
as  an  indemnity  only,  in  cafe  of  a  lofa  ;  and  therefore  the  infur. 
ance  ought  not  to  exceed  the  lofs.     This  rule  was  calculated  to 
prevent  fraud ;  left  the  temptation  of  gain  mould  occafion  un- 
fair and  wilful  Jofies.     If  the  infured  is  to  receive  but  one  fatif- 
faclion,  natural  juftice  fays  that  the  feveral  infurers  (hall  all  of 
them  contribute  pro  r-aia^   to  fatisfy  that  lofs,  againft  which  they 
have  all  infured.     No  particular  cafes  are  to  be  found  on  this 
head  :   or,  at  leaft,  none  have  been  cited  by  the  counfel  on  either 
(ide.  Where  a  man  makes  a  double  insurance  of  the  fame  thing* 
in  fuch  a  manner  that  he  can  clearly  recover  againft  feveral  in- 
furers in  diftincl:  policies  a  double  fatisfaclion,  the  law  certainly 
fays  that  he  ought  not  to  recover  doubly  for  the  fame  lofs,  b'jt 
be  content  with  one  fingle  fatisfaction  for  it.     And  if  the  fame 
man  really  and  for  his  own  proper  account  infures  the  fame  goods 
doubly,   though  both  infurances  be  not  made  in  his  own  name, 
but  one  or  both  of  them  in  the  name  of  another  perfon,  yet  that 
is  juft  the  fame  thing  ;  for  the  fame  perfon  is  to  have  the  benefit 
of  both  policies.     And  if  the  whole  fhould  be  recovered  from 
one,  he  ought  to  ftand  in  the  place  of  the  infured,  to  receive 
contribution  from  the  other,  who  was  equally  liable   to  pay  the 
•whole.     But  in  this  cafe  if  Tamefz  was  not  to  have  the  benefit 
<of  both  policies  in  all  events,  then  it  can  never  be  confidered  aV 
a  double  policy. 

It  has  been  faid,  that  the  indorfement  of  the  bills  of  lading 
transferred  Meybokfits  intereft  in  all  policies,  by  which  the  cargo 
afligned  was  Infured  ;  and  therefore  Tamefz  has  a  right  to  Mr. 
jfmyancTs  policy  ;  and  that  Tamefz,  being  the  affignee  of  Mey- 
bohnii  is  the  cejluy  que  trujl  of  it,  and  may  recover  the  money, 
infured  •,  and  even  that  he  may  bring  trover,  or  detinue,  for  the 
very  policy  itfelf :  and  it  is  urged  from  hence,  that  he  either  will 
«r  may  have  a  double  fatisfs&ion-for  the  fame  lofs. 

&  But 
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But  allowing  that  by  the  indorfement  of  the  bills  of  lading  c  H  A  P. 
and  aligning  the  cargo  to  Tamefz,  he  (lands  in  the  place  of 
Mtybohm  in  refpect  of  his  infurances ;   yet  Mr.  Amyand  has  an. 
intereft  of  his  own,  and  had  actually  infured  the  {hip  and  goods, 
to   the  amount  of  ipoo/.  (upon  both  together)  prior  to   any 
directions  or  intimation  received  from  Mr.  Meybchm,  to  infurc 
for  him.     Various  people  may  infure  various  interefts  on  the 
fame  bottom  :  (as  one  perfon  for  goods,  another  for  bottomry, 
&c.)      And  here  Mr.  Amyand  had  an  intereft  of  his  own,  dif- 
tindt  from  that  of  Mr.  Meybohm :  he  had  a  lien  upon  thefe  very- 
goods  as  a  factor  to  whom  a  balance  was  due,     And  he  had  the 
fole  intereft  in  the  (hip  ;  which  was  a  part  of  the  things  infured 
by  him.     It  is  far  from   appearing,  that  even  his  laft  infurance 
(in  Offober)  was  made  on  the  account  of  Meybohm,  or  as  agent 
for  him.     So  far  from  it,  Mr.  Amyand  infills  upon  it  for  his  owa 
benefit  (as  he  exprefsly  declared  at  the  trial),  and  abfolutely  re- 
fufes  to  give  it  up,  or  to  fuffer  his  name  to  be  ufed  by  the  plain- 
tiff j  though  he  was  a  witnefs  for  the  defendants,  and  was  pro- 
duced  by  them,  and  inclined  to  ferve  them.     So  that  the  foun- 
dation of  this  argument,  urged  by  the  defendant's  counfel,  failg 
them  ;  and  there  is,  in  reality,  nothing  to  fupport  it.     But  even 
fuppofing  that  Mr.  Amyand  had  made  his  infurance,  not  upon, 
his  own  account,  but  as  agent  or  factor  for  Mr.  Meybohm,  and 
upon  the  account  of  Meybohm  ;  yet  even  then  Tamefz  can  never 
come  againft  Amyand's  underwriters,   or  come  at  Amyand's  poli- 
cy to  his  own  ufe.     For  Amyand,  the  factor  of  Meybohm,   has 
poflefjion  of  the  policy,  and  appears  to  have  been  a  creditor  of 
Afeybohm  upon  the  balance  of  accounts  between  them,  at  the 
time  when  he  made  the  infurance  :  and  I  take  it  to  be  now  a 
fettled  point,   "  that  a  factor  to  whom  a  balance  is  due,   Has  a 
<J  lien  upon  all  goods  of  his  principal,  fo  long  as  they  remain  in, 
«'  his  pofleflion."     Kruger  and  others  v.  Wilcox  and  others,  was 
a  cafe  in  Chancery  upon  this  point.     It  came  on  firft  before  Rep.  as*t 
Sir  John  Strange,   then  Mafter  of 'the  Rolls,  who  decreed  an 
account,   and  directed  allowances  to  be  made  for  what  the  fac- 
tor had  expended  on  account  of  the  (hip  or  cargo,  and  refer ved 
all  further  directions  till  after  the  mafter's  report.     It  came  on 
again,  afterwards,  for  further  directions,  after  the  mafter's  re- 
port,  before  the  Lord  Chancellor,  who  was  attended  by  four 
eminent  merchants,  whom  he   interrogated  publicity.      After 
which  he  took  time  to  confider  of  it ;  and  on  the  firft  of  Febru- 
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>  decreed,  "that  the  fa&or  has  a  lien  on  goods  con- 
<f  figned  to  him  ;  not  only  for  incident  charges,  but  as  an  item 
"  of  mutual  account  for  the  general  balance  due  to  him  fo  long 
"  as  he  retains  the  poiTtflion.  But  if  he  part  with  the  poffbffion 
"  of  the  goods,  he  parts  with  his  Hen,  becaufe  it  cannot  then 
f(  be  retained  as  an  item  for  the  general  account.3"  There  was 
another  cafe,  in  the  fame  court,  of  G-r  diner  v.  Coleman,  a  few 
months  after  ;  in  which  the  former  cafe,  determined  as  I  have 
mentioned,  was  confidered  as  a  point  fettled  ;  and  this  latter 
cafe  of  Gardiner  v.  Coletnan  was  decreed  agreeably  to  it.  So  that 
Mr.  Amyand)  even  confidered  as  fa  6t  or  or  agent  tvrrMeybohm, 
and  as  making  the  infurance  upon  Meyboknfs  account,  is  yet 
entitled  to  retain  the  policy  ;  Meybohm  being  indebted  to  him 
upon  the  balance  of  the  account  between  them  ;  and  he  has  a 
lien  upon  the  policy,  whilft  it  continues  in  his  pofleifion.  There- 
fore, even  in  this  view  of  the  cafe,  Mr.  Tamefz  muft  firft  have 
paid  to  Amyand  the  balance  of  his  (Amy  and*  $)  account,  before  he 
could  have  gotta?  that  policy  out  of  Amyamf^  hands;  and  con- 
fequently,  Mr.  Taniefz  was  very  far  from  being  entitled  to  the 
benefit  of  it  as  a  cefltfy  que  truft>  abfolutely  and  entirely. 

But  if  the  queftion,  "  Whether  Tamefz  could  take  the  benefit 
6f  Mr.  Amyand's  policy  ?"  were  doubtful  ;  yet  here,  Tamefz  in- 
fured  the  goods  with  the  defendants,  exprefsly  under  the  declar- 
ation of  his  fufpicion,  that  there  might  have  been  a  former  con- 
Agnation,  and  fome  former  infurance  made  upon  the  goods  by 
fome  other  perfon  :  but  he  de  fired  to  infure  the  whole  for  his 
own  fecurity  ;  and  to  this  the  defendants  agreed,  and  took  the 
whole  premium.  Mr.  Amyand  infifted  upon  his  right  to  the 
whole  benefit  of  his  own  policy,  when  he  was  examined  as  a 
•witnefs  :  and  is  now  litigating  it  in  Chancery.  It  would  neither 
be  juft  nor  reafonable,  that  Tamefz  (hould  only  recover  half  of 
his  k>fs  from  the  defendants,  and  be  turned  round  for  the  other 
fcalf,  to  the  uncertain  event  of  a  long  and  expenfive  litigation. 
J  do  not  believe  there  ever  will  or  can  be  a  recovery  by  Tamefz^ 
or  thofe  who  fhall  ftand  in  his  place,  againfl:  Amyand's  under- 
writers. However,  if  thofe  underwriters  are  liable  to  contribute 
at  all,  the  contribution  ought  to  be  among  the  feveral  infurers 
themfelves:  but  Tamefz,  the  infured,  has  a  right  to  recover  his 
whole  lofs  from  the  defendants,  upon  the  policy  now  in  queftion, 
by  which  they  are  bound  to  pay  the  whole.  Tor  though  here 
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i>e  two  infurances,  yet  it  is  not  a  double  infurance ;  to  call  it  To  0  H  A  P. 
is  only  confounding  terms.  If  Tamefz  could  recover  againft 
both  fees  of  infurers,  yet  he  certainly  could  not  recover  againft 
the  underwriters  of  Amyantfs  policy,  without  fome  expence  » 
nor  without  alfo  firit  paying  and  re-imburfing  to  Mr.  AwyandtfiQ 
premium  he  paid,  and  alfo  his  charges.  This  is  by  no  means 
within  the  MM;  of  a  rlouole  infurance..  Two  perfons  may  infure 
two  different  interests  ;  each  to  the  whole  value;  as  the  mailer 
for  wage:, ;  the  owner  for  freight,  &c.  But  a  double  infurance 
is  wher  :  ie  fame  man  is  to  receive  two  fums  inftead  of  o<flBpllte» 
the  lame  fum  twice  over  for  the  fame  lofs,  by  reafon  of  his 
having  made  two  infurances  upon  the  fame  goods,  or  the  fame 
fhip.  Mr.  Tamefz  is  entitled  to  receive  the  whole  from  the  de- 
fendants, upon  their  policy  ;  whatever  (hall  become  of  Mr.  Amy- 
and's  policy:  and  they  will  have  a  right  in  eafe  he  can  claim  any 
thing  under  Mr  Amyand's  policy,  to  (land  in  his  place,  for  a 
contribution  to  be  paid  by  the  other  underwriters  to  them.  But 
ftiil  they  are  certainly  obliged  to  pay  the  whole^to  hin^./  There- 
fore upon  thefe  grounds  and  principles,  in^Rery  light  in  which 
the  cafe  can  be  put,  we  are  all  of  us  clearly  of  opinion,  that  the 
verdict  is  right,  as  it  now  (lands  for  the  whole  j  and  that  the 
poflta  mud  be  delivered  to  the  plaintiff. 

In  the  courfe  of  what  has  been  faid  upon  double  infurance,  no. 
notice  has  been  taken  of  the  laws  of  foreign  dates  refpe£ting  that 
point :  the  reafon  of  this  filence  is  the  great  contrariety  to  be 
found  in  their  laws  upon  the  fubjetl ;  it  being  almoft  impoflible 
to  mention  two  countries,  whofe  regulations,  as  to  this  matter^ 
are  fimilar,     In  one  the  contract  is  abfolutely  void,  and  a  for- 
feiture  enfues  :  in  others,  if  the  firft  policy  amount  to  the  value  dleb-*  Mag. 
of  the  effects  laden,  the  other  infurers  {hall  withdraw  their  in-  of  Fran,  and 
furance,  retaining  one  half  per  cent.  an4  in  fome  other  countries,  St°jkh" 
the  double  infurance  is  merely  void,  without  any  forfeiture  being  267. 
incurred.     When  there  is  fuch  a  diverfity  in  the  ordinances  upon  ^ 
the  fubje£l,  it  feemed  needlefs  to  enter  into  them,  efpeciaily  as  P- 
the  law  of  England  with  refpe£t  to  double  infurance  is  fo  clear, 
and  fo  well- founded  in  reafon  and  natural  juftice,  as  to  require 
no  illuftration  or   confirmation  from   the   laws  of  any  other 
country. 
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Having,  in  this  and  the  five  preceding  chapters,  treated  of  thofc 
circumftances,  by  which  the  contract  of  infurance  is  rendered 
void  from  its  commencement,  on  account  of  fome  radical  defe£h 
which  prevents  the  policy  from  ever  having  any  operation  at  all, 
and  having,  in  the  courfe  of  that  inquiry,  been  led  into  a  variety 
of  difcuflion,  involving  in  it  a  very  material  part  of  the  law  of 
infurance  :  we  (hall  proceed  to  (hew  in  what  cafes  the  policy , 
although  not  void  ab  initwt  is  rendered  of  no  effect,  becaufe  the 
infured  has  not  himfelf  fully  complied  with  thofe  conditions, 
which  he  has  either  exprefsly  or  tacitly,  from  the  nature  of  his 
Vide  ante,  contract,  undertaken  to  perform.  It  was  indeed  obferved  in  the 
*•  *•  firft  chapter  of  this  work,  that  although  the  policy  is  not  fub- 

fcribed  by  the  infured,  yet  there  are  certain  conditions  to  be  per- 
formed on  his  part,  with  as  much  good  faith  and  integrity  as  if 
his  name  appeared  at  the  foot  of  the  policy  :  otherwife  it  is  a 
dead  letter,  and  he  can  never  recover  an  indemnity  for  any 
which  he  may  happen  to  fuftain. 


(    3*3    ) 

CHAPTER    THE    SIXTEENTH, 

Of  Changing  the  Ship* 


OF  thofe  caufes  which  will  operate  as  a  bar  to  the  infured's  CHAP, 
recovering  upon  a  policy  of  infurance  againft  the  under-  t  x v ^  ^ 
writer,  the  firft  to  be  mentioned  is  that  of  changing  the  (hip ; 
or,  as  it  has  commonly  been  called,  changing  the  bottom.  This  vide  ante, 
will  require  but  very  little  difcufllon.  We  formerly  faid,  that,  c-  *• 
except  in  fome  fpecial  cafes  of  infurances  upon  Jkip  or  Jhips%  it 
was  efTentially  requifite  to  render  a  policy  of  infurance  effectual, 
that  the  name  of  the  fhip,  on  which  the  rilk  was  to  be  run,  mould 
be  inferted.  That  being  done,  it  follows  as  an  implied  condition 
that  the  infured  mould  neither  fubftitute  another  (hip  for  that 
mentioned  in  the  policy  before  the  voyage  commences,  in  which 
cafe  there  would  be  no  contract  at  all :  nor  during  the  courfe  of 
the  voyage  remove  the  property  infured  to  another  fhip,  without 
the  confent  of  the  underwriter,  or  without  being  impelled  by  a 
cafe  of  unavoidable  neceflity.  If  he  do,  the  implied  con'dition  is 
broken,  and  he  cannot  recover  a  fatisf action,  in  cafe  of  a  lofs> 
from  the  infurer  ;  becaufe  the  policy  was  upon  goods  on  board 
a  particular  fhip,  or  upon  the  fhip  itfelf  j  and  it  becomes  a  ma- 
terial confideration  in  a  contract  of  infurance,  upon  what  vefTel 
the  rifk  is  to  be  run ;  fince  the  one  may  be  much  ftronger,  and 
more  able  to  refift  the  perils  of  the  fea ;  or  by  its  fwift  failing, 
much  better  able  to  efcape  from  the  purfuit  of  an  enemy,  than 
the  other. 

Malyne,  it  is  true,  in  his  Lex  Mercatoria,  appears  to  be  of  a  Ma,  Ler 
different  opinion ;   for  he  fays,  "It  fometimes  happens,  that  Mere.  118. 
41  upon  fome  fpecial  confideration,   this  claufe  forbidding  the 
"  transferring  of  goods  from  one  fhip  to  another  is  inferted  in 
"  policies  of  aflurance  ;  becaufe  in  time  of  hoftility  or  war  be- 
<*  tween  princes,  it   might  be  unladen,  in  fuch  (hips  of  thofe 
«  contending    princes,  by  which  the  adventure  would  be  in- 
«c  creafed.      But  according  to  the  ufual  infurances  which  are 
«  made    generally  without  an  exception,  the  affurer  is  liable 
!«  thereunto;    for  it  is  underftood,  that  the  m after  of  a  fhip, 
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without  feme  good  and  accidental  caufe,  would  not  put  the 
<{  goods  from  one  (hip  to  another,  but  would  deliver  them,  ac- 
"  cording  to  the  charter-party,  at  the  appointed  place."  The 
reafon  given  by  Malynet  in  fupport  of  his  pofition,  is  by  no 
means  fatisfa&ory,  nor  is  it  well  founded  in  point  of  experi- 
ence :  neither  has  he  adduced  a  fingle  authority  to  corroborate  the 
opinion  advanced.  Indeed,  the  whole  current  of  authority 
turns  the  other  way :  at  leaft,  as  far  as  I  have  been  able  to 
trace  it. 


Moiioy,i.2, 


Roccus  de 
Aflecurat. 
No.  28. 


Santer,  de 
Aflecurat. 
p.  3.11.35. 
Stracca  glof. 
8.  n.  ic. 


McIIoy  has  faid,  that  if  goods  are  infured  in  fuch  a  (hip,  and 
afterwards  in  the  voyage  (he  becomes  leaky  and  crazy,  and  the 
fupercargo  and  mailer,  by  confent,  become  freighters  of  another 
veflel  for  the  fafe  delivery  of  the  goods  ;  and  then  after  (he  is 
loaded,  the  fecond  vefiel  mifcarries,  the  affurers  are  difcharged. 
It  is  true,  the  fentence  proceeds  thus  :  "  If  t  hefe  words  be  in- 
«*  ferted,  namely,  the  goods  laden  to  be  tranfported  and  delivered  at 
<c  fuck  place  by  the  f  aid  flip  >  or  by  any  other  flip,  or  veffe/,  until  they 
"  be  fafely  landed,  the  infurers  muft  anfwer  the  misfortune.5' 
But  this  does  not  at  all  affecl:  the  general  rule  before  laid  down  ; 
for  it  only  ^oes  to  (hew  that,  which  is  not  denied,  that  the  par- 
ties may  take  a  cafe  out  of  the  general  rule  of  law,  by  a  fpecial 
agreement:  and  the  exception  proves  the  truth  of  the  firft  pro- 
pofition.  Befides,  in  fuch  a  cafe,  it  ihouki  feem  that  the  {hip,  in 
which  the  goods  are  laden,  ought  not  to  be  changed,  but  upon, 
neceffity. 

This  opinion  is  confirmed  by  foreign  writers.  '*  Merces  fi 
"  eadem  navigatione  transferantur  de  una  navi  in  aliam,  et  fi 
"  noviflima  navis,  ubi  merces  transfufe  fuerunt,  deperdatur, 
«<  tune  eft  infpicienda  forma  aflecurationis,  in  qua  fi  fuit  didum, 
"  quod  aflecurentur  merces,  quxfunt  in  tali  navi,  tune  ajjecurator 
"  non  tenetur,  eo  quod  mentionem  fecit  in  aflecuratione  de  tali 
"  navi.  Et  ratio  eft,  quia  non  par  eft  ratio  aflecurationis,  quan- 
"  do  merces  devehuntur  in  una  navi,  et  quando  in  alter  a  ;  imo  folet 
tt  ^  principaliter  confiderari  inter  ipfos  aflecuratores,  cum  una 
"  navifjtt  magis  fort  is  quam  alia"  Roccus  is  corroborated  by 
feveral  learned  writers  upon  this  branch  of  jurifprudence. 

In  the  law  of  England^  there  is  only  one  cafe  to  be  met  with 
in  print  upon  the  fubjec~l  ;  and  that  is  not  exprefsly  in  point  to 
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the  prefent  inquiry,  although  it  feems  to  decide  it.     It  was  a  c  H  A  p- 
cafe  which  came  on  at  Guildhall  before  Lord  Chief  Juftice  Lee.   ^          '    j 
The  plaintiff  had  infured  intsreft  or   no  intereft  on  any  folp  he  Dick  v.  Bar. 
(houki  come  in  from   Virginia  to  London^  beginning  the  adven-  ""'g*  Srra* 
ture'onhis  embarking  on  board  fuch  (hip  ;  the  money  to  be  paid 
though  his  pf  vion   fhould  efcape.    or  the  (hip  be  retaken.     He 
em  narked  on  the  Speedwell ;  but  (he  fpringing  a  leak  at  fea,  he 
went  on  board  the  FnendJJrip,  and  arrived  fafe  at  London  ;  but 
the  Speedwell  was  taken  aft  :r  he  left  her.     And  now,  in  an  ac- 
tion againit  the  underwriter,  he  was  held  liable ;  for  the  infur- 
ance  is  on  t'e  (hip  the  p'aintiff  fet  out  in  :  and  had  that  got  faff 
home  and  the  other  been  loft^  the  plaintiff  could  not  have  recovered 
upon  tne  ground  of  having  removed  his  perfon  into  that  fiiip  in 
the  middle  of  the  voyage. 

Trom  this  cafe  it  appears,  that  although  no  (hip  was  named 
in  the  policy,  yet  the  moment  the  (hip  was  afcertained  by  the  em-  4 

barkation  of  the  infured,  the  contract  was  at  an  end,  provided 
the  fecond  (hip  had  been  loft ;  for  fo  the  words  in  Italics  ex- 
prefsly  import.  -^  fortiori ,  therefore,  the  infured  could  not  be 
entitled  to  recover,  upon  a  change  of  the  bottom,  when  the  name 
of  the  veffel  is  exprefsly  mentioned  in  the  very  inftrument  by 
which  the  contract  is  effected.  And  although  the  infured,  not- 
withftanding  the  change  of  bottom,  recovered  in  the  cafe  cited 
from  Strange  ;  it  may  be  accounted  for  in  two  ways,  confiflent 
with  the  dodrine  advanced  in  this  chapter.  In  the  firft  place,  * 
it  was  a  gaming  policy,  intereft.or  no  intereft ;  and  the  plaintiff 
was  entitled  to  recover  the  moment  the  (hip  was  taken,  although 
he  might  perhaps  not  be  interefted  at  all ;  or  perhaps  the  effects 
infured  might  be  left  in  the  firft  (hip,  altnough  the  plaintiff  re- 
moved his  perfon  ;  in  which  cafe  even  at  this  day,  upon  a  fair 
bondfde  policy,  he  would  be  entitled  to  recover  from  the  under- 
writers a  fatisfa&ion  for  the  lofs  he  had  fuftained. 

The  general  do&rine  relative  to  changing  the  bottom  of  the 
fhip  was  alluded  to  by  Lord  Mansfield^    when  delivering   the 
opinion  of  the  court  in  the  cafe  of  Pelly  againft  the  Royal  Ex~ 
r£rf«g£kAffurance  Company,    which  has  already  been  fully  re- 
ported   in  a  preceding    chapter.     <c  One  objection,"   faid   his  vide  ante, 
Lordfliip,  "was  formed  by   comparing   this   cafe  to    that  of  c-*-p-5S- 
"  changing  the  (hip  or  bottom,  on  board  of  which  goods  are 
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ci  irifurcd  :  which  the  infured  have  no  right  to  do  (a).  For  there 
the  identical  fhip  is  efiential  •,  that  is  the  thing  infured.  But 
that  cafe  is  not  like  the  prefent." 

From  this  pafTage  it  is  evident,  that  Lord  Mansfield  intended 
to  confirm  the  principle  advanced  in  this  chapter,  namely,  that 
when  an  infurance  is  made  on  a  fpecific  fhip,  and  the  infured 
not  being  impelled  by  any  neceflity,  without  the  confent  of  the 
underwriter,  changes  the  (hip  in  the  courfe  of  the  voyage,  he 
has  not  kept  his  part  of  the  contract,  and  cannot  recover  againft 
the  underwriter. 

(a)  This  is  to  be  taken  as  a  rule,  fub]c&  to  the  exception  of  inevitable  or  urgent  ne- 
celiicy  :  for  it  has  been  held,  that  the  owners  of  goods  infured,  by  the  a£t  of  fhifting 
the  goods  from  one  fhip  to  another,  do  not  preclude  thernfelves  from  recovering  an 
average  lofs  arifmg  from  the  capture  of  the  fecond  fhip,  if  they  a£t  from  neceflity,  and 
for  the  benefic  of  all  concerned.  See  Plantamour  v.  Staples^  i  Term  Rep.  6  u,  note  (a) 
*nd  ante,  chap.  i. 


CHAPTER    THE    SEVENTEENTH. 
Of  Deviation. 


TXEVIATION,  in  marine  infurances,  is  underflood  to   mean 
•*—^  a    voluntary   departure,   without  neceility   or   any   rea- 
fonable  caufe,  from  the  regular  and  ufual  courfe  of  the  fpecific 
voyage  infured.     Whenever  a  deviation  of  this  kind  takes  place, 
the  voyage  is  determined ;  and  the  underwriters  are  difcharged 
from  any  refponfibility.  It  is  necefTary,  as  we  have  feen,  to  infert 
in  every  policy  of  infurance,  the  place  of  the  fhip's  departure,  c.  i. 
and  alfo  of  her  deftination.      Hence  it  is  an  implied  condition 
to  be  performed  on  the  part  of  the  infured,  that  the  (hip  (hall 
purfue  the  mod  direct  courfe,   of  which  the  nature  of  things 
will  admit,  to  arrive  at  the  deftined  port.     If  this  be  not  done  ; 
'if  there  be  no  fpecial  agreement  to  allow  the  (hip  to  go  to  cer- 
tain places  out  of  the  ufual  track;  or  if  there  be  no  juft  caufe 
afiigned  for  fuch  a  deviation  ;   it  is  but  juft  and  reafonable  that  ROCCUS, 
the  underwriter  mould  no  longer  be  bound  by  his  contract,  the  Not>  5Z> 
infured  having  failed  to  comply  with  the   terms  on  which  the 
policy  was  made.  For  if  the  voyage  be  changed  after  the  depar- 
ture of  the  fliip,  it  becomes  a  different  voyage,  and  not  that, 
againft  which  the  infurer  has  undertaken  to  indemnify  :  (which  Dcyigi.  Rep, 
jsthe  true  obje&ion  to  a  deviation)  the  rifle  may  be  ten  times 
greater,  which  probably  the  infurer  would  not  have  run  at  all,  or 
at  leaft  would  not,  without  a  larger  premium.  Nor  is  it  at  all  ma- 
terial, whether  the  lofs  be  or  be  not  an  actual  confequence  of  die 
deviation  ;    for  the  infurers  are  in  no  cafe  anfwerable  for  a  fub- 
fequent  lofs^  in  whatever  place  it  happen,  or  to  whatever  caufe 
it  may  be   attributed.     Neither  does   it   make   any  difference, 
whether  the  infured  was,  or  was  not,  confenting  to  the  deviation. 

Thefe  principles  have  been  eftablifhed  by  many  decifions  in 
the  various  courts  of  WeftminJIer  Hall;  and  alfo  by  a  folemn  de- 
termination in  the  Houfe  of  Lords. 

The  plaintiff  was  a  mipper  of  goods  in  a  vefiel  bound  from  Fox  v* 
Dartmouth  to  Liverpool :   the  (hip  failed  from  Dartmouth,  and 
put  into  Loo ;  a  place^  mufl  of  neceflity  pafs  £y,  in  the  courfe  of     r 
the  infured  voyage.    But  as  (he  had  no  liberty  given  her  by  the  Yates 

policy 
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CHAP,  policy  to  go  into  Loo,  and  although  no  accident  befel  her  in  going 
*nto»  or  coming  out  of  Loo  (for  flie  was  loft  after  {he  got  out  to 
fea  again),  yet  Mr.  Juftice  Tales  held  that  this  was  a  deviation, 
and  a  verdict  was  accordingly  found  for  the  underwriters. 

Townfonv.  Jn  another  cafe,  an  adYion  was  brought  upon  a  policy  on 
fore  Lord*"  goods  and  other  merchandizes,  loaded  on  board  the  (hip  called 
Mansfield.  t}ie  Charming  Nancy,  from  Dunkirk  to  Leghorn.  The  (hip  came 

.to  Dover  in  her  way  to  procure  a  Mediterranean  pafs  ;  and  was 

afterwards  loft. 

Lord  Mansfield  was  of  opinion,  that  the  calling  at  Dover  was 
a  deviation  5  and  the  plaintiff  was  nonfuited. 

It  was  alfo  held  by  Lord  Chief  Juftice  Lee,  that  if  the  mafter 

of  a  vefiel  put  into  a  port  not  ufual,  or  ftay  an  unufual  time,  it 

is  a  deviation,  and  discharges  the  infurer.     But  the  time  which 

a  (hip  is  detained  in  the  port   for   neceffary    repairs,    the    in- 

furance   being  J/  and  from t   (hall  not  be   confidered   unneceffary 

delay  fo  as  to  avoid  the  policy.     Lord  Kenyon  faid,  the  policy  at- 

SmUh  v.       tached  on  the  {hip  while  (he  was  undergoing  repairs ;  it  was  in 

U£fdg*'       fuch  a  cafe  not  neceflary  that  fhe  (hould  be  fit  to  proceed  on  the 

voyage  at  the   time  of  the   infurance.     The  underwriter  took 

into  his  confideration  the  time  (he  might  be  neceflarily  detained. 

£fc 

It  has  alfo  been   held   that  even  where  there  is  a  permiflion 

given  to  touch  and  flay  at  a  place,  that  confers  no  privilege   on 

Stitt  v  War-  t^ie  afl"ured   to  break  bulky  or  to   unload   any  part  of  the  cargo. 

del,  sittings  The  cafe  which  was  fo  decided  was  an  infurance  on  goods  at  and 

after  Mich.     ^rom  Wkitebaven  to  St.  Michael's,  with  liberty  to  touch  and  ftay 

X797*  at  any  place  or  places  whatfoever,  and  particularly  at  Cork  in  her 

pciffage  out.  The  (hip  was  driven  by  ftrefs  of  weather  into  Dublin^ 

and  thoee  (he  unloaded  a  great  part  of  the  coals,  of  which  her 

cargo  confifted,  and  then  proceeded  on  her  voyage  and  was  loft. 

Lord  Kenyon^  C.  J.  was  of  opinion  that  as  the  liberty  given 
was  only  to  touch  andjlay^  but  not  to  trade,  the  unloading  and 
ieHing  the  coals,  though  the  {hip  was  not  further  delayed  there- 
by, was  a  breaking  lulky  and  avoided  the  policy  :  and  upon  being 
afked  by  the  plaintiff's  counfel,  his  lordftiip  faid,  he  fliould  have 
been  of  the  fame  opinion,  if  this  breaking  bulk  had  happened  at 

Cork  5  and  the  plaintiff  was  nonfuited. 

So 
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So  a  veffel  having  liberty  to  dif charge  goods  at  Li/bony  is  not  at  C  H  A  P. 
liberty  to  take  in  any  there,   although  there   be   a  return  of  pre-  L  XVII> 
mium  if  (he  fails  thence  with  convoy,  and  only  waits  till'  convoy  sheriff  v. 
is  ready.  Potcs-  Sit- 

after  M.T. 
1803. 

The  two  cafes  upon  this  fubjeft  jufl  referred  to,  though  the 
decifions  of  two  mod  eminent  judges,  were  never  brought  under 
the  review  of  the  Court.  But  in  a  fubfequent  cafe  they  were 
very  considerably  fhaken,  although  in  the  cafe  about  to  be 
quoted,  the  infurance  was  upon  flip  and  freight,  and  not  upon 
goods. ;  and  LoH  Ellenborough  exprefsly  referved  his  opinion  upon 
any  cafe  of  infurance  on  goods  till  the  point  (hould  arife.  In  the  Ratnev. 
cafe  now  to  be  mentioned,  which  was  an  .infurance  at  and  from  Beil» 
the  {hip's  loading  ports  on  the  coaft  of  Spain  to  London^  with 
liberty  to  touch  and  ftay  at  any  port  or  place  whatfoever,  the 
jury  found  exprefsly,  tljat  the  going  into,  and  (laying  at  Gib- 
raltar was  of  neceflity,  in  order  to  procure  a  fupply  of  piovifions, 
and  that  the  ftay  was  not  longer  than  the  neceflity  required  :  and 
it  was  proved  that,  while  the  vefiel  lay  there,  the  captain  re- 
ceived on  board  fome  chefts  of  dollars.  This  faft,  and  this  find- 
ing  of  the  jury  raifed  the  queftion  of  law,  whether  the  taking 
in  the  additional  cargo  of  dollars  was  a  breaking  of  bulk  in  the 
eourfe  of  the  voyage,  at  a  place  where  there  was  no  liberty  to  trade 
given  by  the  policy,  fo  as  to  avoid  it,  as  increafing,  or  having 
a  tendency  to  increafe  the  rifle.  The  point  was  very  fully  argued  j 
and  the  counfel,  who  argued  that  this  amounted  to  a  deviation, 
relied  on  the  two  cafes  laft  quoted. 

But  the  Court  were  unanimous  in  deciding,  (and  they  deli.- 
vered  their  opinions  feriattm,)  that  as  the  jury  had  found  that 
the  whole  period  of  the  ihip's  ftay  was  covered  by  the  necefTity 
which  originally  induced  her  to  go  into  Gibraltar ,  there  was  no 
implied  warranty  in  fuch  a  policy  that  the  (hip  mall  not  tradcj  fo 
as  no  delay  be  actually  occafioned.  And  as  to  the  temptation 
to  deviate  held  out  to  the  mafterj  that  muft  always  be  a  queftion 
for  the  jury,  as  in  other  cafes  of  fraud,  whether  the  deviation 
or  delay  arofe  from  the  trading  or  from  neceflity  •  and  an  inten- 
tion to  deviate,  not  carried  into  efFe£t,  will  not  avoid  a  policy, 
(till  lefs  can  a  temptation  to  deviate  avoid  it. 

The 
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The  next  cafe  to  be  reported  underwent  a  variety  of  difcuffion 
in  the  feveral  courts  in  Scotland;  and  in  all  of  them  judgment 
was  given  againft  the  underwriters  :  but  upon  an  Appeal  to  the 
Houfe  of  Lords,  the  various  decrees  of  the  courts  below  were 
reverfed,  agreeably  to  thole  principles  adduced  in  the  beginning 
of  this  chapter,  and  which  have  been  uniformly  admitted  as 
found  law. 

Bliiotand  The  harbour  of  Carront  fituate  near  the  head  of  the  Frith  of 

Wiifc/and  ^or^»  *s  chiefly  reforted  to  by  (hips  in  the  fervice  of  the  Carrcn 
Co.  7  Bro.  Company,  who  have  a  great  iron  work  and  confiderable  collieries 
a' '  aes*  in  the  neighbourhood.  From  thence  veffels,  intended  principally 
to  convey  the  manufactures  of  the  Company,  their  coals,  and 
fuch  goods  as  may  be  offered  them  on  freight,  fail  periodically 
for  Hull)  and  other  places  on  the  jEaftern  coaft  of  England.  This 
is  a  COaftmg  or  carrying  trade,  the  veffels  in  going  down  the 
Frith  touching  at  different  places  to  take  in  additional  loading, 
or  to  difcharge  part  of  what  they  have  received  at  places  higher 
in  the  river.  Particularly  it  is  ufual  for  thefe  veflels  to  call  at 
JBorrowftoiutitfs  and  Leitb,  and  at  Morriforfs  Haven,  a  port  fix 
miles  farther  down  the  Frith,  and  on  the  fame  fide  with  Leith 
in  the  bay  of  Preftonpans.  In  February  1774,  the  refpondents 
had  occation  to  fliip  fourteen  hogflieads  of  tobacco  on  board  one 
of  thefe  vefiels  for//////;  and  defiring  to  infure  them,  gave  the 
following  inftru&ions  in  writing  to  Hamilton  and  Eogle^  infurance 
brokers  in  Glafgoiv :  t(  Pleafe  to  infure  for  our  account  by  the 
*'  Kingftoti)  George  Finlay>  matter,  from  Carron  to  Hullt  with 
«•  liberty  to  call  as  ufital,  fourteen  hogfheads  of  tobacco*,"  and 
thsfe  initrucHons  were  entered  in  the  brokers'  books  for  the  pe- 
rufal  of  the  underwriters,  as  is  the  practice  at  Glafgow.  Upon 
the  9th  of  February )  the  appellants  underwrote  a  policy  of  infu- 
rance in  thefe  terms  :  "  beginning  the  adventure  of  the  faid  to- 
<f  bacco,  at  and  from  the  loading  thereof  on  board  the  faid  fliip 
c<  Kingfton  at  Carron  wharf,  and  to  continue  and  endure  until 
«  faid  Kingjlon  (being  allo<we$  a  liberty  to  call  at  Leith)  (hall  ar- 
<f  rive  at  Hull,  and  there  be  fafely  delivered."  The  refpondents 
were  not  privy  to  the  allowance  to  call  at  Leith ,  being  thus  fub- 
(lituted  in  the  policy  for  the  more  general  term,  as  ufual,t  men- 
tioned in  the  inftruc~l:ions  to  the  broker.  The  premium  agreed 
on.  was  i/.  5«r.  percent,  a  rate  equal,  atleaft,  if  not  higher,  than 
/  was 
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was  ufual  to  be  given  in  the  voyage,  in  cafes  where  it  was  under-  CHAP, 
flood,  or  exprefled  in  the  policy,  .that  the  veflel  might  touch  at       XVII» 
the  cuftomary  ports.    And  in  particular  fome  of  thefe  appellants 
in  February  1772,  underwrote  a  policy  upon  this  very  vefTel,  and 
for  the  fame  voyage,  with  liberty  to  call  at  Leith  and  Morrtfon's 
Haven,  at  a  premium  of  one  per  cent.  only.     The  veffel  thus  in- 
fixed had   failed  from  Carrcn  five  days  before  the  date  of  the 
policy,  that  is,  on  the  4th  of  February  1774,  it  did  not  call  or 
touch  at  Leith>  but  put  Into  Morriforfs  Haven  :  fet  fail  from  thence 
©n  the  pth,  got  fafe  into  the  direct  courfe  from  Carron  to  Httll9 
cleared  the  Frith  of  Forth)  and  proceeded  with  a  fair  wind,  till 
on  the  evening  of  the  leth  the  veflel,  being  overtaken  by  a  ftorm. 
at  Holy  I/land,  on  the  coaft  of  Northumberland)  was  wrecked  and 
the  cargo  totally  loft.    All  thefe  were  fads  admitted  ;  nor  was  ir 
alleged  by  the  appellants,  that  the  (hip  received  the  fmalieft  da. 
mage  in  going  into  or  coming  out  of  Morrifons  Haven.     Intelli- 
gence of  this   misfortune  reached  Glafgovj  on  the  1 4th  of  .fr- 
tr'uary,  when  the  refpondents  for  the  firft  time  faw  the  policy  of 
inlurance,  or  underftood  that  it  differed  in  terms  from  rheir  m- 
ftru&ions  to  the  broker,  in  whofe  hands  it  remained.  It  did  not> 
however,   occur  to  them,  that  this  flight  variation  would  afford 
a  pretext  to  the  underwriters  for  refuting  payment  :  nor  does  is 
feem  to  have  then  occurred  to  thofe  gentlemen,  who  wrote  im- 
mediately to  the  refpondents,  defiring  they  would   requeft  the 
Carron  Company  to  give  the  necefiary  orders  for  preferving  the 
tobacco,  and  forwarding  it  to  Hull)  promifing  to  contribute  to- 
wards the  expence,  fo  far  as  they  were  iuterefted.     Upon  the 
24th  of  February^    however,  the  appellants,  in   an  inftrument 
drawn  by  a  publick  notary,  protefted   agairift  the  ihip's  having 
gone  into  Mcrrifons  Havent  as  a  deviation  from  the  terms  of  the 
policy,  which  only  contained  a  liberty  to  call  at  Leith  ;  and  ab- 
folutely  refufed  payment  of  the  lofs.     On  this  refufal,  the   re- 
fpondents brought  their  action  againft  the  appellants  in  the  court 
of  admiralty  in  Scotland,  the  only  competent  court  for  determin- 
ing queftions  about  infurances,  and  other  maritime  affairs  in  that 
country,  in  the  firft  inftance.     The  appellants  put   in  their  de- 
fence, which  was  followed  by  other  pleadings,  in  January  1775., 
the  Judge  Admiral  pronounced  the  following  interlocutor  (or 
decree)  :  <c  Having  confidered  the  whole  circumftances  of  this 
*'  cafe,  and  in  particular  that  it  is  not  alleged  by  the  defenders, 
**  that  the  purfuers  were  in  the  knowledge  of  the  fliip  the  King" 
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CHAP.   «  Jlotl  being  intended  to  put  into  Morrifon's  Haven,lie  repels  the 
"  defence  pleaded  by  the  defenders."    The  appellants  reclaimed 
againft  this  interlocutor  (petitioned  for  a  review  of  the  fentence), 
and  anfweis  being  put  in  to  their  petition,  the  Judge  Admiral, 
becaufe  they  fet  forth,  and  feemed  to  found  on  converfations 
between  them  and  the  brokers,  at  the  time  of  underwriting  or 
fettling  the  terms  of  the  policy,  allowed  them  to  bring  proof  of 
what  paffed  at  and  previous  to  making  the  infurance.     But  the 
appellants  prefented  a  fecond  petition,  declining  to  go  into  any 
proof,  infilling  that  the  caufe  turned   fmgly  upon  the  words  of 
the  policy,  and  demanding  judgment  on  the  abftra£l  queftion, 
whether  the  veflel  touching  at  Mcrri/cn's  Haven,  when  not  al- 
lowed by  the  policy,  difcharged  the   underwriters  ?  whereupon 
the  Judge  again  decreed  in  favour  of  the  refpondents.     The  ap- 
pellants then  fued  out  a  writ  of  fufpenfion  from  the  Court  of 
Seflkm,  of  thefe  fentences  of  the  Judge  Admiral ;  and  after  the 
ufual  preliminary  ftep  of  procedure  before  the  Lord  Ordinary, 
the  caufe  being  reported  to  the  whole  bench  of  Lords,  their 
Lordftiips  having  before  them  the  opinions  of  feveral  of  the  mod 
eminent  merchants  both  in  England  and  Scotland,  gave  judgment 
for  the  refpondents,  in  the  month  of  January  1776,  ia  the  fol- 
lowing terms  :   "  Having  advifed  informations,  hincy  inde,  and 
"  confidered  the  policy  of   infurance  and  the  whole  circum- 
"  (lances  of  the  cafe,  the  Lords  repel  the  reafons  of  fufpenfion, 
«  find  the  letters  orderly  proceeded,"  (that  is,  that  the  appel- 
lants were  obliged  to  pay  the  fums  underwritten,  in  terms  of  the 
Judge  Admiral's  decree,)  "  and  their  Lordfhips  decree  accord - 
"  ingly."     The  appellants  having  alfo  reclaimed  againft  this  in- 
terlocutor,   it  was,  in  March  1776,  finally  confirmed.      From 
thefe  feveral  decrees  the  prefent  appeal  was  brought ;  and  the 
Houfe  of  Lords  were  of  opinion,  that  a  wilful  deviation  from  the 
due  courfe  of  the  infured  voyage,  is  in  all  cafes  a  determination 
of  the  policy ;  that,  from  that  moment,  the  engagement  between 
the  infurers  and  infured  i?  at  an  end  ;  that  it  is  immaterial  from 
what  caufe,  or  at  what  place,   a  fubfequent  lofs  arifes,  the  in- 
furers being  in  no  cafe  anfwerable  for  it :  that  the  going  into 
Mor rifon's  Haven  was  a  wilful  deviation  from,  the  due  courfe  of 
a  voyage  from  Carron  to  Hull:  that  though  it  may  be  true,  as 
contended  on  the   part  of  the  refpondents,   that  (hips  failing 
through  the  Frith  of  Forth  have  fometimes  been  permitted  by 
the  terms  of  a  policy,  underwritten  at  the  fame  premium  as  the 
3  prefent 
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prefent,  to  go  into  that  port,  it  could  not   avail  in  the  prefcnt  CHAP. 
cafe,   fmce  the  policy  in  queflion  had  given  no  fuch  permiflion.          v    '   t 
It  was  therefore  ORDERED  AND  ADJUDGED  that  the  interlocutors 
complained  of  ftiould  be  reverfed. 

In  a  late  cafe  upon  a  policy  of  infurance  on  a  {hip  "  at  and  B-atfon  v. 
w  from  FiJJjerciv  to  Gotte'nburgh,  and  back  to  Leit':>  and  Cockenzie"  it  $  Term  Rep. 
appeared  that  in  the  homeward  voyage  fhe  went  ft;Jl  to  Cock*  531' 
t'-zie,  which  lay  nearer  to  Gottenburgh  than  Leith,  and  was 
flranded  in  the  harbour  of  Cockenzie.  1  here  was  a  good  deal  of 
evidence  given  to  (hew  that  Leith  harbour  was  the  fafer  of  the 
two;  but  the  jury  feemed  to  be  of  opinion,  according  to  a  note 
taken  by  Lord  Kenyon  at  the  time,  that  the  conftruftion  of  the 
policy  was  to  be  made  by  attending  to  the  order  in  which  the 
places  were  named  in  it.  The  jury,  however,  by  confent  of 
parties,  to  fave  the  expence  of  going  to  trial  again,  found  a  ver- 
dict for  the  plaintiff,  with  permiffion  to  enter  a  verdict  for  the 
defendant,  if  the  court  fhould  agree  that  the  above  conftruction  ' 
was  the  true  one.  The  cafe  came  on  to  be  difcufled  in  court; 
and  they  were  of  opinion,  that  uniefs  there  be  fome  ufage  proved, 
or  fome  fpecial  fa£ts  to  vary  the  general  rule,  the  party  infured 
mUft  go  to  the  feveral  places  mentioned  in  the  policy,  in  the  order 
in  which  they  are  named  ;  and  that  to  depart  from  that  courfe 
is  a  deviation  :  and  one  of  the  Judges  added,  that  the  parties  by 
inferring  the  names  contrary  to  the  natural  order  of  the  places, 
(hewed  it  to  have  been  the  intention  of  the  parties  to  vary  the 
natural  courfe  of  the  voyage.  A  verdicl:  was  entered  for  the  de- 
fendant. 

In  the  argument  of  the  preceding  cafe,  another  was  quoted  by 
one  of  the  learned  Judges,  as  having  been  decided  before  Lord  ' 


Chief  Juftice  JLeey  where  in  an  infurance  on  the  Gothic  Lyon  at  G.u;ld;Hii» 
and  from  London  to  her  ports  of  dif  charge  in  the  Sir  eights  as  high  as  1741. 
Meffina,  his  Lord  (hip  was  of  opinion,  as  (he.  did    not  flop  at 
Marfeilles  (for   which  place  fhe  had  a  cargo)  in  her  way  to  the 
Streights,  but  meant  to  take  it  in  her  return,  that  this  was  a£l- 
ing  contrary  to  the  terms  of  the  policy  :  for  by  her  ports  of  dif- 
charge,  muft  be  underftood  fuch  ports  as  it  was  intended  goods 
(hould  be  delivered  at,  and  the  firft  of  thefe  was  Marfe:Ues. 

VOL»  II.  G  G  So 
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So  in  a  very  late  cafe,  where  a  (hip  was  infured  "  at  and  from 
Li/bonto  a   port  in  England^  •with  liberty  t9  call  at  any  one  port 
in  Portugal  for  any  purpofe  whatever :  and  where   the  (hip 
Hofne/Sitt   kac*  failed  from  Lijhon  to  faro  to  complete  her  loading,  Faro  being 
at  Guildhall  a  port  to  the  fouthward  of  Li/Ion  /    confequently   lying  dire&Iy 
out  °^  ^e  courfe  °f  ^ie  voyage  to  England:  Lord  Kenyon  was  of 
opinion  that  the  liberty,  given  by  this  policy,  muft  be  reftraineu 
to  a  permiffion  to  call  at  fome  port  to  the  northward  of  Lijlont 
in  the  courfe  of  the  voyage  to  England  ,•  and  that  by  going  to  the 
fouthward  the  allured  had  been  guilty  of  a  deviation. 

Thefe  cafes  feem  clearly  to  have  decided  that  where  feveral 
termini  are  mentioned  in  a  policy  of  infiirance,  as  the  objedls  of 
the  afiured,  thofe  ports  muft  be  gone  to  in  the  order  in  which 
they  are  mentioned  in  the  policy,  othcrwife  the  affured  will  be 
guilty  of  a  deviation.  But  it  was  lately  endeavoured  to  apply 
the  principle  of  thofe  cafes  to  one,  which  it  was  confidered  by 
the  court,  did  not  interfere  with  thofe  previoufly  before  them  fo-t 
judgment 

Mitten  7.       It  was  an  aclion  on  a  policy  on  goods  on  board  the  Franklyn, 
Reid,  at  and  from  Liverpool  to  Palermo,  Mejjlna^  Naplest  and  Leghorn 

|7J  The  (hip  took  in    goods  and   was  cleared   out  for  Naples  only, 

and  had  no  goods  on  board  for  any  other  place,  Leghorn  being 
known  to  be  in  the  hands  of  the  French  foon  after  the  policy  was 
effe&ed.  The  (hip  was  captured  in  the  Bay  of  Bifcay  by  the 
French,  and  confequer>tly  before  the  dividing  point,  to  any  of 
the  places  mentioned  in  the  policy.  The  plaintiff  recovered  a 
verdict.  A  new  trial  was  moved  for  on  two  grounds,  one  of 
which  only  is  material  here,  namely,  that  there  was  no  inception 
of  the  voyage  infured,  which  was  to  Palermo,  Mefflna,  and 
Naples,  in  the  order  in  which  they  (land  in  the  policy,  as  in 
393-  Beatfon  v«  Haiuorth  :  whereas  here  it  appeared  that  the  veffel 
never  intended  to  go  to  Palermo  or  Meffwat  but  only  to  Naples 
for  which  place  fhe  took  in  her  loading  and  cleared  out. 

Lord  Ellenborough  faid,  "  This  is  not  a  queftion  of  deviation  ; 
to  raife  which,  it  muft  be  afrumed  that  the  voyage  infured  was 
commenced,  and  that  the  (hip  afterwards  went  out  of  her  track, 
©n  that  voyage  5  but  there  is  no  queftion  of  that  fort  here  5  the 

lots 
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lofs  happened  before  the  dividing  point,   to  any  of  the  places  c  H  A  p* 

named  in  the  policy  :  the  only  queftion  is,   whether  there  were 

any  inception  of  the  voyage  infured  ?  and  I  am  clear  that  there 

was.     I  think  that  the  voyage  infured  to  Palermo,  Mfffina,  and 

Naples ,  meant  a  voyage  to  all>  or  any  of  the  places  named  ;  with  this 

referve  only,  that  if  the  vefiel  went  to  more  than  one  place  (he 

mud  vifit  them  in  the  order  defcribed  in  the  policy.  The  affured 

muft  only  not  invert  the  order  of  the  places,  as  they  ftand  in  the 

policy.     And  that  was  in  truth  all  that  was  decided  in  the  cafe 

of  Eeatfqn\.  Haworth  >  where  it  muft  be  remembered  that  the 

veffel  had  taken  in  goods  for  both  the  places  named,  Leith  and 

Cockenzie,  and  it  was  aflumed  that  (he  put  into  Cockenzie,  firft,  in 

her  way  to  Leitb%  where  (he  was  to  difcharge  the  reft  of  her 

cargo. 

Mr.  Juftice  Lawrence. — Why  are  we  to  fuppofe  that  the 
underwriters  meant  to  ftipulate  that  at  all  events  the  (hip  (hould 
take  the  circuitous  inftead  of  the  direcJ  courfe  ?  Is  it  not  rather 
to  be  prefumed,  that  if  the  queftion  had  been  put  to  the  under- 
writers, whether  they  meant  to  infift  that  the  (hip  fhouW  go 
round  by  each  of  the  places  named  to  Naples,  they  would  have 
anfwered  in  the  negative,  becaufe,  if  (he  went  the  direct  courfe 
to  Naples,  it  would  leflen  their  rifk.  It  is  admitted  at  the  bar, 
that  if  the  fliip  had  cleared  out  for  the  firft  place  named  in  the 
policy,  the  rifk  would  have  commenced,  although  there  had  been 
no  intention  of  profecuting  the  voyage  further.  Then  there  is  an 
end  of  the  objection,  that  the  voyage  commenced  is  not  identified 
with  the  voyage  infuredi  And  Beatfon  v.  Haiuorth  only  decided 
that  if  the  (hip  go  to  more  than  one  of  feveral  places  named  in 
the  policy,  (he  muft  take  them  in  the  order  in  which  they  ftand. 
The  two  other  judges  concurred. 

Thele  principles  being  once  efiabliflied,  it  follows,  as  a  necef* 
£ary  confequence,  t.hat  however  fhort  the  time  of  deviation  may- 
be, if  only  for  a  fingle  night,  or  even  for  an  hour,  the  under-, 
writer  is  equally  difcharged,  as  if  there  had  been  a  deviation  lor 
weeks  or  months  ;  for  the  condition  being  once  broken,  no  fub- 
fequent  a£t  can  ever  make  it  good. 

9  G  2 
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The  (hip  George  was  bound  frqm  Cork  to  Jamaica  with  a  con- 

t    -w-  ._*   V07  in  tne  courfe  of  a  war  :    the  captain,  in   concert   with  two 

Cockv.         other  vefiels,  took  advantage   of  the    night,  and  being   (hips  of 

c.°Bnf£re   f°rce>  cruifed,   and  thereby  deviated  out  of  the  direct  courfe  of 

Ld.Camden,   their  voyage,  in  hopes  of  meeting  with  a  prize.     Lord  Camden 

C   Juft.       clearly   held,  and  a  fpecial  jury  of  merchants,  agreeably  to  his 

directions,  determinedj  that  from  the  moment  the  'George  deferied 

or  deviated  from  the  direcJ  voyage  to  Jamaica,  the  policy  was  dif- 

charged. 

In  a  modern  cafe,  however,  it  .feemed  to  be  the  general  opi- 
nion of  Lord  Mansfield^  and  a  fpecial  jury>  and  was  fworn  to  be 
the  ufage,  by  feveral  witneffes,  that  if  a  merchant  (hip  carry 
letters  of  marque,  (he  may  chafe  an  enemy,  though  (he  may  not 
crmfe,  without  being  deemed  guilty  of  a  deviation. 

Jolley  v.  This  was  an  infurance  on  goods  and  the  {hip  Mary  from 

Walker,  at     London  to  Cork  and  the  Weft  Indies,  and  the  (hip  was  warranted 

Guildhall,  •  i     /  ,  •          1-1 

to  proceed  on  that  voyage  with  60  men,  and  equipped  with  22 
guns,  1 8  and  6  pound  (hot,  and  fheathed  with  copper.  The 
queftion  was,  whether  a  {hip  having  letters  of  marque  could 
chafe  an  enemy's  (hip  without  being  faid  to  have  deviated  ?  The 
fa£fcs  were  that  the  (hip  failed  with  letters  of  marque  on  board 
againft  the  French,  Spaniards,  'AV\&>  Americans,  and  was  ordered 
not  to  cruife ;  but  to  proceed  direc~l  on  her  voyage  to  the  Weft 
Indies  ;  but  in  the  event  of  her  meeting  or  coming  within  fight 
of  any  (hip  belonging  to  the  enemy,  (he  was  to  chafe,  take,  and 
make  prize  of  fuch  enemy's  (hip,  if  in  her  power.  In  the  26 De- 
cember 1780,  in  latitude  14.  22  N.  and  longitude  40,  52  W.  at 
midnight,  a  fail  was  difcovered,  whereupon  the  Mary  gave 
chace,  and  on  fuclr  veflei's  perceiving  the  Mary,  (he- hauled  her 
wind  to  the  northward,  and  the  Mary  hauled  up  after  her,  and 
at  one  o'clock  loft  fight  of  her  j  but  the  Mary  (till  (lood  to  the 
northward,  and  at  five  A.M.  faw  fuch  veflfel  again  on  the  lee-bow 
twomilesoff.  Thechacewas  renewed,  and  at  fix  A.M.  the  Mary 
came  up  within  three-quarters  of  a  mile  of  the  veflel,  when  (he 
hoifted  Spanijh  colours,  and, at  half  pad  feven  the  Maryczme  up 
within  piftol  (hot  and  began  to  engage,  which  engagement  eon- 
tinuedtill  ten  o'clock,  when  the  Spani/b  veflel  fheered  off,  leav- 
ing the  Mary  much  difabled.  She  afterwards  fleered  her  courfe 

to 
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to  the  weftward  and  was  taken  on  the  5th  of  January  1781,  by  C  H  A  P. 
an  American  privateer  (a].  It  was  agreed  on  all  Jiands,  that 
a  (hip,  in  fuch  circumftances,  might  not  cruife;  and  feveral 
witneffes  fpoke  to  the  ufage  and  practice  of  (hips,  which  carried 
letters  of  marque,  chafing  an  enemy.  It  was  admitted  on  the 
part  of  the  infurers,  that  if  an  enemy  came  in  the  way,  the  (hip 
muft  defend  or  engage;  but  contended,  that  if  the  letter  of 
marque  loft  fight  of  the  enemy,  that  was  no  longer  chafing,  but 
cruifing.  Lord  Mansfield  lefc  it  upon  the  evidence  to  the  jury, 
who  found  for  the  plaintiffs. 

Where  a  merchant  (hip}  employed  in  commercial  obje&s,  was  Lawrence  T. 
infured  'with  or  'without  letters  of  marque,  with  a  liberty  to  chafe, 
capture,  and  man  prizes  ,  the  captain  is  not  juftified,  after  he  has 
captured  a  veflel,  in  the  further  profecution  of  his  voyage,  in 
fartening  fail  and  lying  to,  in  order  to  let  the  prize  keep  up  with  him, 
for  the  purpofe  of  protecting  her,  as  a  convey  intq  port,  in  order 
to  have  her  condemned,  though  fuch  port  be  within  the  voyage 
infured  ;  for  that  would  be  to  extend  the  meaning  beyond  \yhat 
the  parties  have  themfelves  exprefied,  by  giving  them  leave  to 
cotruoy,  as  well  as  to  chafe,  capture,  and  man,  which  words  alone 
extend  the  rights  of  the  allured  beyond  the  common  terms  of 
indemnity  in  the  policy, 

But  in  another  cafe,  which  was  alfo  the  cafe  of  an  infurance  parrv. 
pn  a  commercial  adventure,  at  and  from  Liverpool  to  Africa,  &c«    Anderfon. 
or  'without  letters  of  marque^  it  became  a  queftion,  whether 


fhofe  words  enabled  the  (hip  to  chafe  for  the  purpofe  of  hoftile 
attack  and  capture,  all  veflels  whenfoever  or  wherefoever  de- 
fcried,  provided  the  original  purfui:  commences  from  a  point  in, 
the  courfe  of  the  voyage,  without  fufpending  or  fuperfeding 
wholly  the  objects,  destination  and  limits  of  the  commercial  ad- 
venture defcribed  in  the  policy  :  or  whether  they1  are  to  be  con- 
fined to  a  leave  to  employ  force  for  the  purpofe  of  defence  (includ- 
ing a  liberty  of  attack  and  chace,)  only  fo  far  as  they  may  fairly 
be  fuppofed  to  promtite  ultimate  fecurity.  The  court  were  of 
opinion  that  the  cafe  pf  Jolly  v.  Walker  did  not  afford  any  con- 

"  (a)  The  facls  of  this  cafe  are  now  more  accurately  fiated  than  .they  we.e  in  former 
edicions,  as  they  were  communicated  by  Lord  Ellenborougb  to  the  court,  from  the  ori- 
gindi  brief,  which  he  had  ebtained,  when  he  delivered  his  opinion  in  Parr  v.  Anderfon. 
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ftruction  of  a  policy  containing  the  liberty  in  queftion,  inafmuch 
as  that  policy  contained  no  fuch  liberty.  Therefore  in  the  ab-, 
fence  of  any  determination  on  the  effect  of  fuch  words,  the 
court  fent  the  cafe  to  a  fecorid  trial,  in  order  to  afcertain,  as  a 
queftion  of  fact,  in  what  manner  the  parties  to  fuch  contracts 
have  acted  upon  them  in  former  inftances,  by  paying  lofies, 
where  deviations  of  the  kind  now  in  queftion  have  happened  ; 
and  whether  they  have  as  yet  obtained  in  ufe  and  pradlice,  as. 
between  allured  and  affurers,  any  and  wrmt  known  and  definite 
import. 


This  cafe  came  on  to  be  tried  again  before  Lord  FAknbsrough 
and  a  fpecial  jury.  From  my  memory  of  what  pafled,  having 
been  one  of  the  counfel  in  it,  aided  by  a  note  which  I  have  feen, 
his  Lcrdfhip  was  ftrongly  of  opinion  on  the  evidence,  that  this 
veffel  had  cruized,  which  of  courfe,  if  the  jury  fo  thought;,  would 
put  an  end  to  the  queftion.  The  jury  found  for  the  defendant ;, 
and  I  have  no  doubt  upon  that  ground,  from  the  evidence  of  the 
plaintiff's  own  witnefles. 

Confidently  with  this  principle,  that  the  court  will  not  ex_ 
tend  the  meaning  of  a  licence  beyond  what  the  parties  have 
themfelves  exprefied,  where  leave  was  granted  by  the  policy 
to  a  merchant  fhip  engaged  on  a  fifhing  voyage  to  cruifi 
for*  chafe*  c^pture^  man*  and  fee  into  port  any  Jfjip  or  flips  of 
enemies*  Lord  Ellenfarough  was  of  opinion  that  fuch  a  permillion 
did  not  authorize  the  (hip  to  remain  in  port  till  a  prize  receives 
neceflary  repair,  which  (he  could  not  have  had  otherwife  :  at 
$noft  (he  might  have  entered  the  port  with  the  prize,  feen  her 
fafely  moored,  and  perhaps  have  flopped  a  reasonable  time  to. 
give  directions  for  proceeding  on  the  final  deftination.  For  if 
the  captor  were  permitted  to  (lay  till  the  prize  was  repaired,  the 
voyage  might  never  terminate,  for  on  leaving  St.  Catharine'^ 
(the  port  to  which  this  prize  had  been  carried)  another  prize 
might  have  been  taken,  {landing  equally  in  want  of  repairs  - 
Afterwards  a  third,  and  fo  on  in  an  infinite  feries.  This 
therefore,  faid  Lord  EUenborough*  turas  out  to  be  a  rilk,  which 
the  defendant  did  not  underwrite* 


Tw*t  v. 

T  Camp  belt, 


Mbfi  r- 


fn  3  cafe  which  came  before   the  Co^rt  of  King's  Bench 
a  oiotioa  for  a  new  trial,  the  Judges  were  urianfmoufty  of 
p»  12,0.  opinion^ 
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opinion,  that  if  the  affured,  without  the  knowledge  of  the  un 
derwriters,  take  out  a  letter  of  marque  (but  without  a  certificate, 
which  by  the  prize  adt  of  the  33  Gto.  III.  ch.  66.  f.  15.  is  abfo- 
lutely  neceflary  to  its  validity),  for  ths  purpofe  of  inducing  the 
feamen  to  enter,  and  without  any  intention  of  cruizing,  this  does 
not  fo  efTemially  vary  the  rifk  as  to  avoid  the  policy. 

The  doctrine  that  a  voluntary  deviation  from  the  voyage  in- 
fured  vitiates  the  policy,  has  been  held  to  be  applicable  to  an  in- 
furance  upon  freight  as  well  as  to  an  infurance  upon  (hip  and 
goods. 

Thus  in  a  cafe  upon  a  policy  of  a/Turance  on  freight  of  the  (hip   Murdock  *. 
Betbiah  at  and  from  Bourdeaux  to  Virginia^  warranted  American 


(hip  and  property  :  the  declaration  alleged  that  the  (hip  was  an  after  Trm. 
American  (hip  and  the  property  of  American  fubjects.  The  plain- 
tiff  proved  the  {hip  to  be  American,  and  it  was  to  have  been  con- 
tended upon  the  part  of  the  defendant,  that  the  warranty  ex- 
tended to  the  goods  on  board  as  well  as  to  the  (hip  :  but  upon 
the  evidence  it  appeared  that  the  goods,  whether  American  or 
«x>t,  were  to  be  carried  in  the  Jhip  from  Bourdeaux  to  Saint  Do- 
mingo, and  that  (he  was  only  to  call  at  Norfolk  in  Virginia  for 
orders  ;  this  rendered  it  unneceflary  to  difcufs  or  decide  the 
queilion  upon  the  conftruction  of  the  warranty,  Lord  Kenyan 
being  of  opinion,  that  the  underwriters  upon  this  policy  had  a 
right  to  expect  that  the  goods,  upon  which  the  freight  was  pay- 
able, were  configned  to  Virginia^  and  that  if  the  freight  was 
payable  for  the  carriage  of  them  from  Bourdeaux  to  Saint  Do- 
mingo, the  underwriters  were  not  liable  for  the  lofs,  though  the 
fhip  was  to  call  at  Norfolk  for  orders,  the  freight  payable  being 
in  fuch  cafe  different  from  the  freight  infured  :  plaintiff  was  noru 
fuited,  and  no  application  was  made  to  fet  it  afide. 

But  though  the  confequences  of  a  voluntary  deviation  are  fatal  Roccus, 
to  the  validity  of  the  contract  of  infurance,  yet  wherever  the  de-  Not-52* 
viation  arifes  from  neceffity,  force,  or  any  juft  caufe,  the  under- 
writer  ftill  remains  liable,  although  the  courfe  of  the  voyage  is 
altered. 

This  rule  is  illuftrated  by  the  following  cafe.    The  (hip  Medi-  EItoB  v 
Urranean  went  out  in  the  merchants'  fervice  with  a  letter  of  Brogden, 

GG  4  marque,  aStra-1164' 


400 


OF   DEVIATION. 


marque,  and  bound  from  Erljlol  to  Newfoundland^  infured  by 
the  defendant.  In  her  voyage  fhe  took,  a  prize,  and  returned 
with  it  to  Briflol,  and  received  back  a  proportional  part  of  the 
premium.  Then  another  policy  was  made,  and  the  (hip  fet  out, 
with  exprefs  orders  from  the  owners,  that  if  another  prize  was 
taken,  the  captain  fhould  put  fome  hands  on  board  fuch  prize, 
and  fend  her  to  Briflol :  but  that  the  (hip  in  queftion  mould  pro- 
ceed with  the  merchants'  goods.  Another  prize  was  taken  in 
the  due  courfe  of  the  voyage,  and  the  captain  gave  orders  to  fome 
of  the  crew  to  carry  her  to  Z?r//?0/,and  defigned  lo  go  on  to  New- 
found/and: but  the  crew  oppofcd  him,  and  infified  he  mould  go 
back,  though  he  acquainted  them  with  his  orders ;  upon  which 
he  was  forced  to  fubmit,  and  on  his  return  his  own  (hip  was  ta- 
ken, but  the  prize  got  in  fafe.  And  now  in  an  action  again  ft 
the  underwriters,  it  was  infilled,  that  this  was  fuch  a  deviation 
as  difcharged  them.  But  the  Court  and  jury  held,  that  this  was 
excufed  by  the  force  upon  the  inafter,  which  he  coul  I  not  refift  ; 
and  therefore  fell  within  the  excufe  of  neceffity,  which  had 
always  been  allowed.  So  the  plaintiff  had  a  verdict  for  the  fum 
infured. 


Scott  r.  So  alfo  on  a  limited  policy  again  ft  ym-r//£  and  fire  onlyy    in  the 

i  NewPRep.  courfe  of  the  voyage  infured  from   Liverpool  to  Amflerdam^  the 
a8l»  fhip  was  carried  out  of  the  courfe  of  the  voyage  into  Falmouth 

by  a  king's  fhip,  but  being  afterwards  releafed,  flie  proceeded 
towards  her  deftination,  and  the  c^go,  which  was  the  fubjecl: 
of  the  infurance,  fuftained  fea-damage,  the  underwriters  were  g 
held  liable  5  for  the  deviation,  which  was  infifted  on  as  matter 
of  defence,  was  not  voluntary  :  and  deviation  occafioned  by 
force,  and  deviation  by  neceffity  ar,e  the  fame  \  for  neceffity  is 
force.  The  cafe  of  Elton  v.  Broaden  was  cited  by  the  Lord 
Chief  Juftice  (Sir  James  Mansfield)^  and  alfo  another  cafe  of 
Drifcollv.  Paffmore)  I  Bof.  &  Pull.  200  and  313.  in  the  courfe 
of  the  argument. 


The  general  writers  upon  this  fubjecl:   have  enumerated  the 
various  circumflances,    which  will  operate  as  a  juftification  to 
the  infured,  for  leaving  the  direcl:  tracl:  of  the  voyage,  upon  the 
,  52.    ground  of  neceffity  and  reafonable  caufe  :  fuch  as  to  repair  his 
veflel,  to  efcape  from  an  impending  ftorm,  or  to  void  an  enemy. 
3.0.51.  In  pur  reports  of  decifions  in  the  Englijh  courts  of  juftice,  we 

find 
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find  inftances  of  all  thefe  various  excufes  being  allowed  as  fuffi-  CHAP. 
cient  to  juftify  a  deviation  ;  and  alfo  another  fpecies  of  excufe, 
namely,  to  meet  a  convoy,  which,  indeed,  is  nearly  connected 
with  that  of  avoiding  an  enemy.  I  (hall  rank  all  the  cafes,  which 
apfjly  to  this  branch  of  our  enquiry,  under  thefe  feveral  di- 
vifions. 

The  firft  ground  of  necefllty  which  juftifies  a  deviation,  is  that 
of  going  into  port  to  repair.  If  a  (hip  is  decayed,  and  goes  to 
the  neareft  place  to  refit,  it  is  no  deviation  ;  becaufe  it  is  for  the 
general  intereft  of  all  concerned,  and  confequently  for  that  of 
the  underwriters,  that  the  (hip  fhould  be  put  in  a  proper  condi- 
tion capable  of  performing  the  voyage. 

The  (hip  J5y*r,  being  at  Bengal  in  the  year  1732,  the  owner  Motteuxani 
employed  a  Mr.  Halhead  to  infure  this  (hip  in  the  London  Infu-  others  v.  the 
ranee  Office  for  5oo/.  the  adventure  thereon  to  commence  from 


her  arrival  at  Fort  St.  George^  and  thence  to  continue  till  the  faid  «  Atk.  545. 
{hip  mould  arrive  at  London  ;  and  that  it  mould  be  lawful  for  the 
faid  (hip,  in  the  faid  voyage,  to  flay  at  any  ports  or  places  without 
prejudice.  The  Eyles  came  to  Fort  St.  George  in  February  1733, 
in  her  way  to  England  ;  but  being  leaky,  and  in  very  bad  condi- 
tion,  upon  the  unanimous  advice  ofjthe  governor,  council,  com- 
manders of  {hips,  &c.Jhe  failed  for  Bengal  to  be  refitted  \  and  after 
being  (heathed,  in  her  return  upon  her  homeward-bound  voyage, 
{he  (truck  upon  the  Engilee  Sands>  and  was  loft;  Evidence  was 
read  on  the  part  of  the  plaintiffs,  to  prove  that  Bengal  was  the 
proper  place  to  refit,  and  that  the  fhip  went  thither  for  that  rea- 
fon  ;  that  this  was  a  voyage  of  neceffity,  and  not  a  trading 
voyage,  for  (he  took  nothing  on  board  but  water,  provifions,  and 
ballaft.  When  this  caufe  came  on  to  be  heard  before  Lord 
Chancellor  Hardwicke,  he  refufed  *  to  decide  it,  but  directed  an 
iffue  at  law.  His  Lordftiip,  however,  obferved,  that  the  general 
principles,  laid  down  by  the  plaintiff's  counfel  were  right,  as 
ftrefs  of  weather,  and  the  danger  of  proceeding  on  a  voyage, 
when  a  fliip  is  in  a  decayed  condition  :  and  in  fuch  a  cafe,  if  me 
went  to  the  neareft  place,  he  ftiould  confider  it  equally  the  fame, 
as  if  fhe  had  been  repaired  at  the  very  place  from  whence  the 
voyage  was  to  commence,  according  to  the  terms  of  the  policy, 
and  no  deviation.  It  is  a  very  material  circumftance,  that  the 
governor  ordered  the  lading  to  be  taken  but,  to-  (hew  the  ne- 

ceflity 
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CHAP,  ceflity  of  the  (hip's  being  repaired ;  but  there  is  not  a  fyllable  of 
rjl>  proof  why  (he  might  not  have  been  equally  repaired  at  Fort  St. 
George.  His  Lordfhip,  therefore,  dire&ed  an  iffue  to  try,  whether 
the  Jofs  in  July  1733,  was  a  k>fs  during  the  voyage,  and  accord- 
ing to  the  adventure  which  was  agreed  upon,  or  intended  to  be 
infured.  On  a  trial  at  Guildhall,  in  the  Court  of  Common  Pleas, 
the  jury  found  in  favour  of  the  plaintiffs. 


&uibert 


ISitt.  in 
Lond.  Hi!, 
Va?.  178,. 


This  was  an  a£lion  on  a  policy  of  infurance  on  the  Nancy^  at 
and  from  La  Rocbelle  to  the  coaft  of  Africa^  during  her  flay  and 
trade  there,  and  at  and  from  thence  to  her  port  of  difcharge  in 
the  iiland  of  St.  Domingo.  Three  days  after  the  (hip  failed  from 
La  Rockel/e,  (he  met  with  a  gale,  which  ftrained  her  feams,  and 
fplit  her  mizen-yard  and  rigging.  The  crew  came  in  a  body  to 
the  captain,  defiring  for  the  prefervation  of  their  lives  to  make  tQ 
fome  poit  to  repair.  The  vtiTel  being  a  new  one,  and  the  cap- 
tain finding  that  fhe  had  too  little  ballaft,  complied,  and  put 
into  Lijbont  the  neareft  port ;  from  whence,  after  taking  in  500 
rolls  of  tobacco  as  ballaft,  he  proceeded  to  the  coaft  of  Guinea, 
traded  there,  and  the  fhip  was  afterwards  captured  in  the  fight 
of  St.  Domingobeforc  (he  arrived.  The  defendant  infifted,  thafe 
going  into  Li/bon  was  a  deviation,  and  called  witneffes,  who 
were  of  opinion,  that  in  the  latitude  in  which  the  ftorm  hap- 
pened, there  could  be  no  difficulty  in  repairing  all  the  damage 
the  vefiel  was  defcribed  to  have  received,  even  in  the  worft 
weather,  as  fhe  might  have  proceeded  to  the  coaft  of  Africa,  and 
repaired  there  at  a  lefs  expence  ;  and  that  a  fhip,  loaded  like  that 
in  queftion,  could  not  need  additional  ballaft.  On  the  crofs- 
examination,  it  came  out  that  the  premium  would  not  have  varied 
the  voyage  been  by  the  way  of 


O??, 


Lord  Mansfield  left  it  to  the  jury,  on  the  ground  of  necefiity 
to  go  to  Lt/bon  for  repairs.  He  faid,  that  much  depended  upon 
the  circumftance,  that  no  additional  premium  would  have  been 
required  for  liberty  to  touch  there.  If  the  jury  believed  the  evi- 
dence of  the  witneffes,  they  muft  find  for  the  plaintiff,  for  that 
the  whole  of  the  defendant's  cafe  refted  merely  upon  furmife 
and  fufpicions  alone.  The  plaintiff  accordingly  had  a  verdict. 

The  next  excufe  for  leaving  the  dir%&  courfe  is  ftrefs  o£ 
uteather.  Upon  this  point  the  rule  is,  this*  that  wherever  a  lhip; 
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jn  ofder  to  efcape  a  ftorm,  goes  out  of  the  direct  courfe  ;  or  when  CHAP. 

in  the  due  courfe  of  the  voyage,  is  driven  out  of  it  by  ftrefs  of  ^       • 

leather,  this  is  no  deviation  ;  becaufe  it  was  occafioned  by  the 

act  of  God,  which,  by  a  maxim  of  law,  is  faid  to  work  an  in- 

jury to  no  man.     It  has  alfo  been  held,  that  if  a  ftorm  drive  a 

{hip  out  of  the  courfe  of  her  voyage,  and  (he  do  the  beft  (he  can 

to  get  to  her  port  of  deftination,  (he  is  not  obliged  to  return  back 

to  the  point  from  whence  (he  was  driven.     This  rule  is.  exempli- 

fied by  the  following  cafe. 

In  an  action  on  a  policy  of  infurance  of  the  (hip   Atlantic^  Harrington 
warranted  to   fail  with   convoy  from  England  to  St.  Kitt's  on  or  J^f^eld* 
Before  the  firft  of  Augujl  ;  the  queftion  was,  Whether  there  had  L«nd>  Mich, 
been  a  deviation  ?    The  (hip  was  fep^rated  from  her  convoy  by  Vac* 
a  ftorm.    The  captain  being  examined,  faid,  his  object,  after  his 
feparation,  invariably  was  to  gain  St.  Kitt'st  or  to  fall  in  with  the 
convoy.     That  the  fhip  was  taken,  by  an  American  privateer  in 
lat.  34.  Ion.  59.     Several  captains  were  examined,  who  fwore, 
that  they  would  have  taken  the  fame  courfe  to  get  to  St.  Kitt's^ 
9r  regain  the  fleet. 

Lord  Mansfield.  —  "  The  (ingle  queftion  is,  Whether  the  cap- 
tain was  taken  as  he  was  going  to  St,  Kitfa  ?  If  he  was  not,  he 
is  perjured.  The  account  he  gives  is,  that  on  the  28th  of  July 
there  was  a  ftorm,  which  feparated  the  fleet  ;  that  he  did  all  he 
could  to  get  tp  St.  Kitt's,  and  to  direct  his  courfe  fo  as  to  meet 
the  convoy  eroding.  The  captain  goes  on  the  ground  not  to 
ycafon,  but  to  obey,  be  the  confequence  what  it  might.  He 
knows  nothing  of  the  infurance  :  he  fays  to  himfelf,  If  I  obey, 
I  am  doing  right.  As  to  the  proteft,  I  do  not  fee  that  it  contra- 
dicts the  captain's  evidence.  Other  captains  have  looked  at  the 
log-book  or  journal  ;  and  they  fay,  they  would  have  held  the 
fame  courfe." 

Verdict  for  the    laintifc 


Upon  the  fubject  of  a  departure  from  tjie  courfe  of  the  voyage* 
or*  account  of  ftrefs  of  weather,  another  very  important  point  has; 
teen  determined,  though  the  fame  principle  runs  through 
all  the  cafes,  that  whatever  happens  by  the  act  of  God,  (hall  not 
^r  imputed  to  man,  Ou  this  ground  it  has  been  held,  that  if  a 
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CHAP,  (hip  be  driven  out  of  her  port  of  loading  by  llrefs  of  weather  into 
another,  and  then  does  the  beft  flic  can  to  get  to  her  port  of  defti- 
nation,  it  {hall  not  be  deemed  a  deviation,  though  fhe  do  not  re- 
turn to  the  port  from  whence  (lie  was  driven. 

Debney  v.  The  cafe  here  alluded  to  was  an  adion  upon  the  cafe  againft 
i  Term  Rep.  tne  defendant,  for"  not  having  infured  a  {hip  and  cargo,  purfuant 
P.  zz.  to  the  orders  of  the  plaintiff,  by  means  whereof  he  was  damni- 

fied, the  {hip  having  been  loft  (a)  It  was  tried  before  Mr. 
Juftice  Euller  at  Guildhall,  at  the  fittings  after  Trinity  Term 
1785  ;  and  a  verdicl;  was  foand  for  the  plaintiff. 


V.Coverdale, 
Sltt.inB.R. 
at  Guildhall 
after  Mich. 
Term, 
34Geo.III. 
1  Efp.  R«p. 
75. 


Smith  v. 
Lafcelks, 
a  Term  Rep. 
187. 


Wallace 
v.  Tellfair, 
Sjtt.  after 
Trin.  1786, 
before  Mr. 
juf.  BulJer. 
aTerm  Rep. 
j'88.  n.  (0) 
Smith  v. 
Cologan. 
a  Term  Rep. 
lS8.  n.  (a) 
Mifi  Prius 
before  Mr. 
Juf.  BulJer, 
'Mich.  1787. 


(a)  It  may  be  proper  to  explain  the  nature  of  this  action.  When  a  man  undertakes, 
either  by  an  implied  or  exprefs  promife,  to  do  a  thing  for  another,  and  he  neglects  to  do 
it,  or  does  it  unfkilfully,  the  law  gives  the  perfon  injured  an  aftion  for  the  negligence. 
This  is  the  cafe  in  queftion  with  refpect  to  ir.furance ;  and  the  only  difference  between 
this  action,  and  that  on  a  policy  againft:  the  underwriters,  is  in  point  of  form  5  fir  the 
plaintiff  in  this  action  is  entitled  to  recover  the  exact  fum  he  ordered  to  be  infured  :  and 
the  defendant  is  entitled  to  every  benefit,  of  which  the  underwriter  could  have  taken  ad- 
vantage, fuch  as  fraud,  deviation,  nom  compliance  with  warranty,  &c. 

In  a  late  cafe,  the  whole  law  upon  this  action  was  very  fully  and  accurately  ftated  by 
Mr.  Juftice  Buller,  and  afiented  to  by  the  whole  Court  j  and  upon  this  occafion  that 
learned  judge  mentioned  the  three  inftances  in  which  fuch  an  order  to  infure  muft  be 
obeyed,  otherwife  this  action  will  lie.  Firft,  where  a  merchant  abroad  has  effects  in  the 
hands  of  his  correspondent  here,  he  has  a  right  to  expect  that  he  will  obey  an  order  to 
infure,  becaufehe  is  entitled  to  call  his  money  oat  of  the  other's  b,ands  when  and  in  what 
manner  he  pleafes.  The  fecond  clafs  of  cafes  is,  where  the  merchant  abroad  has  no 
effects  in  the  hands  of  his  correfpondent,  yet  if  the  courfe  of  dealing  between  them  is 
fuch,  that  the  one  has  been  ufed  to  fend  orders  for  infurance,  and  the  other  to  comply 
with  them,  the  former  has  a  right  to  expect  that  his  orders  for  infurance,  will  ftill  bp 
obeyed,  unlefs  the  latter  give  him  notice  to  discontinue  that  courfe  of  dealing.  Thirdly, 
If  the  merchant  abroad  fend  bills  of  lading  to  his  correfpondent  here,  he  may  engraft  on 
them  an  order  to  infure,  as  the  implied  condition,  on  which  the  bills  of  lading  tfiall  be 
accepted,  which  the.other  muft  ob:y,  if  he  accept  them,  for  it  is  one  entire  tranfaction. 
fol'if  the  comtniffion  from  abroad  con fi ft  of  two  parts,  the  one  to  accept  the  bill  of 
Jading,  the  other  to  caufe  an  infurance  to  be  made,  the  correfpondent  cannot  accept  it 
in  part,  and  reject  it  as  to  the  reft. 

So  alfo  if  a  merchant  here  accept  an  order  for  infurance,  and  limit  the  broker  to  too 
fmall  a  premium,  in  confequence  of  which  no  infurance  can  be  procured,  he  is  liable  eo 
make  good  the  iofs  to  his  coi respondent. 

But  if  a  perfon,  to  whom  fuch  orders  are  fent/dots  what  is  ufual  to  get  the  infurance 
made,  that  is  fufficient ;  becaufe  he  is  no  infurer,  and  is  not  obliged  to  get  infurance 
at  all  events.  Thus  if  he  fend  to  Lloyd's,  and  the  underwriters  refufe  to  take  the  ri/k 
at  any  premium  j  and  he  afterwards  fend  to  get  infurance  done  at  Neivcaflle,  he  has 
done  his  duty,  and  can  never  afterwards  be  charged  in  this  action,  mote  especially  if 
the  plaintiff  adopt  and  approve  his  a&s, 

'     Upon 
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Upon  a  motion  for  a  new  trial,  the  facls  appeared  to  be  thefe  :  C  H^A  p. 
The  plaintiff,  who  lived  at  St.  Kttt's,  wrote  a  letter  to  the  de- 
fendant; dated  the  ^oth  of  April  1781,  informing  him  that  he 
intended  to  purchafe  a  fhip,  and  offering  the  defendant  a  {hare. 
On  the  4th  of  May  T  78 1,  he  wrote  a  fecond  letter  to  the  defend- 
ant, acquainting  him  that  he  had  purchafed  the  fhip,  but  had 
only  a  {hare  in  it  himfelf,  the  refidue  being  divided  into  three 
or  four  more  (hares,  one  of  which  he  had  referved  for  the  de- 
fendant, in  cafe  he  fhould  wifh  to  be  concerned  ;  and  directing 
an  infurance  upon  the  (hip  at  and  from  St.  Kitt's  to  London,  war- 
ranted to  fail  with  convoy.  Qn  the  2kth  of  "^tine,  the  defendant 
wrote  to  the  plaintiff,  that  he  had  no  objection  to  a  fourth,  or 
a  (hare  equal  to  the  plaintiff's.  On  the  third  of  July,  the  plaintiff 
informed  the  defendant,  that  the  fhip  had  left  the  port  to  take  in 
her  cargo  ;  that  fhe  let  go  an  anchor  at  Sandy  Point,  but  as  the 
wind  blew  frefh,yft^  drove  out  and  could  not  come  in  again ;  that  fie 
ivas  obliged  to  go  to  Eujlatius,  and  he  therefore  hoped  that  the 
defendant  had  not  neglected  to  make  the  infurance,  for  fear  of 
accidents.  The  defendant,  on  the  jpth  of  July,  wrote  thus  to 
the  plaintiff:  "  The  infurance  you  ordered  fhall  be  done/' 
Plaintiff  again,  on  the  25th  of  July,  wrote,  that  the  Friendjhip 
did  all  in  her  poiu er  to  get  upf<oin  S(.  Eujlatius  ^  but  could  not^  and 
therefore  he  fcld  her  to  Mr.  Rofs  at  Eujlatius.  I  have  already 
tran fcribed  as  much  of  the  feveral  letters  as  are  material  to  the 
fubjecl  of  this  chapter  ;  in  addition  to  which  the  following  fadls 
appeared  in  evidence  :  That  the  fhip  FrUndJbip  had  failed  from" 
St.  Eujlatius,  on  the  i  ft  of  Augujl  with  the  convoy,  and  that  fhe 
had  afterwards  foundered  at  fea ;  that  St.  Eujlatius  is  in  the  di- 
rect road  to  London  from  St.  Kitfs,  and  the  convoy  from  St. 
Kttt's  always  looked  into  St.  Eujlathis,  to  take  up  any  fhips  that 
might  be  there  ;  that  if  the  Friendjhip  had  failed  from  St.  Kitt's, 
(he  muft  have  gone  by  Eujlatius ;  but  would  not  have  flopped 
there :  that  when  fhe  was  driven  to  St.  Ettftatius,  after  making 
feveral  efforts  to  get  back  to  St.  Kitt's  to  finifh  her  loading,  and 
finding  fhe  could  not  fucceed,  fhe  then  took  in  the  reft  of  her 
loading  at  St.  Eujlatius. 

At  the  trial,  feveral  grounds  of  defence  were  made;  but  the 

only  one,  material  for  our  confederation  was,  that  the  remaining 

at  St.  Eujlatius,  and  not  going  back  to  St.  Kitt'%  was  a  devia- 

7  tion. 


OF 

CHAP.  tjon0  •phe  jcarncc}  judge,  who  tried  the  caufe,  was  of  opimoti 
that  it  was  not  a  deviation,  being  occafibned  by  ftrefs  of  wea- 
ther. Upon  this  ground,  amongft  others,  the  motion  for  a  new 
trial  was  founded. 

After  argument  at  the  bar, 

Lord  Mansfield  faid,  "The  only  material  queftion  is,  Whether 
there  is  a  deviation  in  this  cafe  ?  and  that  depends  on  the  evi- 
dence. If  a  ftorm  drive  a  (hip  out  of  her  voyage  into  any  portj 
and  being  there,  (he  does  the  beft  me  can  to  get  to  her  port  of 
deftination,  (he  is  not  obliged  to  return  back  to  the  point  from 
whence  (he  was  driven  ;  but  here  the  witnefies  fay,  (he  tried  to 
get  back  to  St.  Kitfs  and  could  not :  and  it  is  a  much  eafier 
navigation  to  go  dire£Uy  from  St.  Eujlatius  to  London,  than  to 
go  back  to  St.  Kitt's  firft.  And  as  to  the  taking  in  the  cargo  at 
St.  EuJlatiuSy  I  do  not  find  that  the  (hip  loft  any  time  by  it* 
Every  thing  is  the  effect  of  the  ftorm,  and  occafioned  by  it. 
This  is  the  only  point  on  which  I  had  any  doubt,  and  it  required 
fome  confideration.  It  was  a  queftion,  which  was  proper  to 
be  left  to  a  jury,  whether  this  was  the  fame  voyage  or  not,  and 
they  have  determined  it." 

Mr.  Juftice  Wltles inclined  to  a  different  opinion. — "  My  only 
doubt  is,  whether  it  was  the  fame  voyage  as  that  infured.  So 
far  as  the  (hip  was  driven  by  ftrefs  of  weather,  fo  far  is  there  an 
exception.  When  me  is  driven  td  5/<  Eu/tatius,  me  attempts 
to  get  back  to  St.  Kitt's  ;  but  I  do  not  find  that  me  made  any 
attempt  to  get  to  London  at  that  time.  When  me  was  at  St. 
EitftatiuS)  the  owner  of  the  (hip  fold  her  to  Rofs,  who  loaded 
her  afrefh  with  tobacco  inftead  of  fugar,  which  was  to  have  been 
her  original  cargo  5  fo  that -there  is  a  new  cargo,  a  new  owner, 
and  a  new  voyage.  In  thefe  cafes  we  lean  very  much  to  devia- 
tion. In  a  cafe  lately  determined  in  this  court,  it  was  held,  that 
going  to  JBeawnans,  though  only  a  few  leagues  out  of  the  way, 
was  a  deviation.  It  (hikes  me  as  a  cafe  of  fome  difficulty : 
perhaps  the  jury  had  not  evidence  enough  laid  before  them,  oa 
which  to  determine  5  for  there  is  nothing  faid  on  the  part  of  the 
defendant  as  to  the  ufual  courfe  of  the  voyage.  The  rifk  was 
certainly  increafed  by  the  (hip's  continuing  at  St.  Eujlatius  fo 
long ;  for  the  infwrancc,  if  good  at  all;  was  good  all  the  time  (he 

lay 
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lay  by  at  St.  Eufttfius ;  and  (he  might  have  continued  there  c  ^ A  p- 
much  longer.     In  my  opinion,  it  is  very  well  worth  the  re-con- 
fideration  of  a  jury."  . 

Mr.  Juftice  AJbhurft.—"  This  ought  to  be  confidered  as  the 
fame  voyage  infuied.  Wherever  a  (hip  is  driven  by  ftrefs  of 
weather  out  of  her  own  port  into  another,  that  (hall  not  be  con- 
fidered as  a  deviation.  Here  the  (hip  was  forced  by  ftrefs  of 
weather  to  go  to  St.  Eujlatiui  ;  and  being  there,  (he  endeavour- 
ed feveral  times  to  get  back  to  St.  Kit?s>  but  without  effect.  In 
fact:  it  was  better  for  the  parties  that  the  cargo  fhould  be  com- 
pleted at  St.  Euflatws  ;  her  continuing  there,  rather  diminimes 
the  rifk  than  otherwife  ;  becaufe  if  (he  had  gone  back  to  St. 
Kitt's,  it  would  have  taken  up  a  longer  time.  If  then  every 
thing  was  done,  that  could  be  done,  under  fuch  circumftances, 
for  the  benefit  of  the  adventure,  this  (hall  not  vacate  the  policy- 

fcr.  Juftice  Euller. — "  It  has  been  much  relied  on  in  this 
cafe,  that  there  was  a  change  of  property  ;  but  that,  in  nay  opi- 
nion, makes  no  difference.  Then  laying  that  out  of  the  queftion 
and  fuppofing  the  (hip  as  not  being  fold  to  Rofsy  I  will  firft  con- 
fider  whether  this  is  a  different  voyage.  '  But  that  cannot  be,  a* 
it  would  be  contrary  to  the  evidence  :  neither  is  it  true,  that  the 
veffel  afterwards  purfued  the  fame  voyage  by  accident ;  for  that 
part  of  the  cargo,  which  (he  took  in  at  St.  Kitt's,  continued  on 
board  of  her  the  whole  time,  and  the  original  intention  of  the 
ihip's  coming  to  London  was  l.kewife  continued  :  the  parties 
never  thought  of  a  different  voyage.  But  it  is  faid,  that  (he  took 
in  another  cargo  at  St.  Eitftatius  :  what  fays  the  evidence? 
Where  a  captain  has  not  taken  in  a  full  cargo,  it  is  ufual  to  take 
in  the  reft  at  St.  Eujlatins  :  fuch  was  proved  to  be[the  cuftom  of 
the  voyage  :  and  it  was  proved,  that  on  a  voluntary  a£t  of  the 
taptain's  going  to  St.  Euftatius>  the  policy  would  have  protected 
the  (hip's  (lay  there;  ^ fortiori  it  will,  when  the  (hip  was  driven 
there  by  ftrefs  of  weather.  As  to  the  defendant's  not  being  pre- 
pared at  the  trial  to  anfwsr  the  ufage,  he  ought  to  have  come 
prepared  with  that,  which  was  the  gift  of  his  defence.  Then 
was  the  rifk  altered  ?  had  it  been  fo,  it  was  in  the  defendant's 
power  to  have  proved  it ;  but  there  was  no  proof  that  it  was 
altered  ;  part  of  the  fame  cargo  continues  ;  nor  docs  it  appear 
that  they  meant  to  alter  the  cargo,  for  (he  endeavoured  to  get 
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CHAP,  back  to  St.  Kitt's  to  take  in  the  reft ;  but  was  prevented  by 
XVH-  ftorms.  I  think  the  rifk  would  in  reality  have  been  much  greater 
if  (he  Jiad  gone  back  ;  for  fhe  mull  have  come  by  the  way  of 
St.  Euftatius  again  in  her  paflage  home.  The  part  of  her  cargo, 
which  was  taken  in  at  the  time  the  (hip  was  driven  from  St. 
Kttfs,  has  already  been  paid  for  by  the  defendant  •,  even  this 
would  not  have  been  paid  for  by  the  defendant,  if  he  had  con- 
ceived that  the  voyage  had  been  at  an  end."  The  learned  judges 
therefore,  except  Mr.  Juftice  Willes*  after  giving  their  opinions 
upon  the  other  points  in  the  caufe,  ordered  the  rule  for  a  new 
trial  to  be  difcharged. 

But  wherever  the  excufe  of  necefiity  is  fet  up,  whether  a3 
arifing  from  the  atfc  of  God,  or  from  any  other  caufe,  it  muft  fa- 
tisfa£torily  appear  that  every  proper  precaution  was  previoufly 
ufed  by  the  allured,  and  that  there  was  no  default  on  his  part, 
otherwife  the  plea  of  neceflity  (hall  not  be  admitted.  The  cafe 
in  which  this  doclrine  was  advanced,  was  tried  before  Lord 
Chancellor  ILldon>  when  Chief  Juftice  of  the  Court  of  Common 
Pleas.  The  infurance  was  from  Altona  to  Surinam.  The 
defence  was  deviation,  the  veflel  having  put  into  Plymouth* 
out  of  the  courfe  of  the  voyage,  and  remained  there  14  days. 
The  anfwer  on  the  part  of  the  plaintiff  to  this  defence  was  :  that 
the  captain  was  taken  ill  with  a  fevere  fit  of  the  gravel,  and  that 
the  mate  having  pricked  his  finger,  by  accident,  his  hand  and 
arm  fwelled  to  fuch  a  degree,  as  to  render  him  incapable  of  do- 
ing his  duty,  and  that  they  had  put  into  Plymouth  for  the  pur- 
pofe  of  procuring  medical  afiiftance.  Thefe  fads,  as  to  the 
captain's  and  mate's  illnefs,  and  their  application  to  a  furgeon, 
were  proved  :  but  it  alfo  appeared,  on  crofs  examination,  that 
the  furgeon  of  the  (hip  was  unprovided  with  proper  inftruments 
and  medicines*  He  was  not  called. 

Lord  Eldon  faid,  he  was  of  opinion  that  if  by  the  vifitation  of 
God  fp  many  of  the  crew,  who  would  otherwife  have  been 
fufficient,  became  fo  affli&ed  with  ficknefs,  as  to  be  in- 
capable of  navigating  the  (hip,  fuch  an  illnefs  of  the  crew- 
was  a  neceflity  which  might  juftify  a  deviation :  but  when  it  was 
fet  up  as  a  juftification  of  a  deviation,  he  thought  it  incumbent 
on  the  plaintiff  to  (hew  that  he  had  fo  far  provided  againft  fuch 
events,  by  every  proper  precaution,  fuch  as  having  medicines 

for 


OF    DEVIATION.  409 

for  the  voyage,  as  much  as  he  was  bound  with  refpe£fc  to   the    C  H  A  p. 

tightnefs  of  the   ihip.     It  was  in  evidence    that  a  furgeon  was 

neceflary  in  fuch  voyages:    if  therefore  (icknefs  was  to  be  fet  up 

as  an  excufe  for  deviation,   the   plaintiff  ihould  {hew  that  the 

furgeon  was  provided  with  fuch  medicines   and  inftruments  as 

would  probably  become   neceflary  in  the  courfe  of  the  voyage, 

to  meet  the  common  cafualties  of  the  mariners.     He  was  alfo 

of  opinion,   that  the  neceflity  for  going  into  port  ought  to  be 

made   out  by  the  plaintiff  beyond  all  poffibility  of   doubt,  and 

that  it  arofe  and  exifted  without  any  default  of  the  mafter  or 

party  infuring  :  and  if  they  came  in  for  medical  aid,  he  mould 

expect  medical  men  to  be  called  to   prove  that  fuch  neceflity 

exifted.     That  had  not  been  done  in  the  cafe  then  before  him, 

and  the  plaintiff  muft  be  nonfuited. 

A  deviation  may  alfo  be  juftified,  if  done  to  avoid  an  enemy, 
or  feek  for  convoy,  becaufe  it  is  in  truth  no  deviation  to  go  out 
of  the  conrfe  of  a  voyage,  in  order  to  avoid  danger,  or  to  obtain 
a  protection  again  ft  it. 

In  an  action  upon  a  policy,  which  was  to  infure  the  William   Borcl  *• 

„    „     .  *  *  r  r        ,  Gonfale" 

Galley  in  a  voyage  from  Bremen  to  the  port  of  London,  warranted 

to  depart  with  convoy  ;  the  ca.'e  was  this,  the  Galley  fetfail  from 
Bremen,  under  the  convoy  of  a  Dutch  man  of  war  to  the  Elb% 
where  they  were  joined  by  two  other  Dutch  men  of  war,  and  fe- 
veral  Dutch  and  Englifo  merchant  (hips,  whence  they  failed  to 
the  Textlt  where  they  found  a  fquadron  of  Englljb  men  of  war 
and  an  admiral.  After  a  ftay  of  nine  weeks,  they  fet  out  from 
the  Text/,  and  the  Galley  was  feparafed  in  a  ftorm,  and  taken  by  a 
French  privateer,  taken  .again  by  a  Dutch  privateer,  and  paid 
8o/.  falvage. 

» 

It  was  ruled  by  Lord  Chief  Juftice  Holt,  that  the  voyage 
ought  to  be  according  to  ufage,  and  that  their  going  to  the  Elb9 
though  in  fad  out  of  the  way,  was  no  deviation ;  for  till  'after 
the  year  1703,  there  was  no  convoy  for  (hips  directly  from 
Bremen  to  London.  And  the  plaintiff  had  a  verdict. 

On  an  infurance  from  London  to  Gibraltar,  warranted  to  de- 
part  with  convoy ;  it  appeared   there  was  a  convoy  appointed 
for  that  trade  at  Spithead-,  and  the  (hip  Ranger  having  tried  for  Bold'en*1' * 
convoy  in  the  Downs,  proceeded  to  Sfithead,  and  was  taken  in   2  Stra* ' 
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ncr  way  thither.  The  infuvers  infided  that  this  being  the  time 
of  a  Frtncvwar,  the  fliip  fhouid  not  have  ventured  through  the 
Channel,  but  have  waited  in  the  Downs  for  an  occafionai  con- 
voy. And  many  merchants  and  office-keepers  were  examined 
to  that  purpofe. 

But  Lord  Chief  Judice  Lee  held  that  the  (hip  was  to  be  con- 
fidered  as  under  the  defendant's  infurance  to  a  place  of  general 
rendezvous,  according  to  the  interpretation  of  the  words  war- 
ranted to  depart  with  convoy.  And  if  the  parties  meant  to  vary 
the  infurance  from  what  is  commonly  underftood,  they  mould 
have  particularized  her  departure  with  convoy  from  the  Downs. 
The  juries  were  compofed  of  merchants  -,  and  in  both  cafes  they 
found  for  the  plaintiffs  upon  the  ftrength  of  this  direction. 

Cowp.  Rep.  jn  tiie  cafe  Of  £onci  aga;nft  2futt,  in  which  the  material  quef- 
tion  was,  whether  a  warranty  had  or  had  not  been  complied 
with,  and  which  confequently  will  be  fully  dated  in  the- follow- 
ing chapter,  the  point  of  deviation  for  the  purpofe  of  procuring 
convoy  alfo  came  under  the  confideration  of  the  court.  Upon 
that  occafion  Lord  Mansfield  and  the  whole  court  held,  that  if  a 
(hip-go  to  the  ufual  place  of  rendezvous,  for  the  fake  of  joining 
convoy  there  ready,  though  fuch  place  be  out  of  the  ciirecl:  courfe 
of  the  voyage,  it  is  no  deviation. 

and  an/  And  in  a  more  modern  cafe,  the  only  quedion  was,  Whether 

other  v.         there  was  a  deviation  or  not  ?    Lord  Mansfield  there  direded  the 

Fletcher, 

Si  tings  in  jury  to  find  for  the  plaintiffs,  if  they  believed  that  the  captain 
fairly  and  bondfde  a&ed  according  to  the  bed  of  his  judgment: 
that  he  had  no  other  view  or  motive  but  to  come  the  fafed  way 
home,  and  to  meet  with  convoy ;  for  that  it  was  no  deviation  to 
go  out  of  the  way  to  avoid  danger. 

In  our  law  books  we  fometimes  meet  with  cafes,  which  fay, 
that  a  deviation  may  be  judified  by  the  ufage  and  cuftom  of  the 
trade.  But  that  is  not  quite  correct  5  for  if  by  the  ufage  of  any 
particular  trade,  it  is  cudomary  to  dop  at  certain  places,  lying 
out  of  the  dire&  courfe  from  A.  to  B.  it  is  not  a  deviation  to  dop 
there  •,  becaufe  it  is  a  part  of  the  voyage.  There  is  no  deception 
upon  the  infurer ;  becaufe  he  is  bound  to  take  notice  of  the 
ufa^es  of  trade  ;  they  are  notorious  to  all  the  vtold  ;  and  when 
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fche  ufage  has  declared  it  lawful  in  a  fpecifick  voyage  to  go  to 
any  place,  though  out  of  the  immediate  track,  it  is  as  much  a 
part  of  the  contract  of  infurance  between  the  parties,  as  if  ic 
had  been  particularly  mentioned.  But  in  order  to  juitii'y  the 
captain  of  a  {hip  in  quitting  the  ftraight  and  direct  line  from  the 
port  of  loading  to  that  of  delivery,  there  mud  be  a  precife,  clear> 
and  eftabliflied  ufage  upon  the  fubject,  not  depending  merely 
upon  one  or  two  lobfe  and  vague  inftances. 

Where  a  fhip  was  infured  from  Liverpool  to  Jamaica,  and  had  Sallfoury  v. 
put  into  the  IJle  of  Man  ;  it  appeared  that  there  were  .Come  in- 
fances  of  the  Liverpool  (hips  putting  in  there,  but  it  was  not  the 
fettled,  common,  eftablifhed,  and  direct  ufage  of  the  voyage  and 
trade  :  it  was  therefore  held  a  deviation,  and  the  underwriters 
were  difcharged  from  any  lofs  that  happened  fubfequent  to  the 
deviation. 

Having  thus  mentioned  all  the  cafes  to  be  found  in  the  books 
of  reports,  which  operate  as  an  excufe  for  a  departure  from  the 
due  courfe  of  the  voyage,  and  which  prevent  thofe  effects,  which 
always  follow  a 'deviation,  namely,  the  dif:harge  of  the  ini'urcr 
from  his  contract ;  it  will  be  proper  to  obferve,  that  it  is  not 
meant  to  infirmate  that  other  circumftances  may  not  frequently 
happen,  which  will  have  precifely  the  fame  confequences.  For 
wherever  a  fhip  does  that  which  is  for  the  general  benefit  of  all 
parties  concerned,  the  act  is  as  much  within  the  intention  and 
fpirit  of  the  policy,  and  confequently  as  much  protected  by  it, 
as  if  exprefTed  in  terms.  And  therefore  in  all  cafes,  in  order  to 
determine  whether  a  diverfion  from  the  direct  courfe  of  the 
voyage  is  fuch  a  deviation  as  in  law  vacates  the  policy,  it  will  be 
proper  to  attend  to  the  motives,  end,  and  confequences  of  the 
act,  as  the  true  criterion  of  judgment. 

If  any  of  the  circumftances  above  dated  do  really  and  bond 
fide  occur,  fo  as  to  render  a  deviation  abfoluteiy  neceflary,  the 
{hip  muft  purfue  fuch  voyage  of  ncceffity  in  the  direct  courfe,  and 
in  the  fhorteft  time  poffible,  other  wife  the  underwriters  will  be 
difcharged.  Becaufe  a  voyage  fuperadded  by  neceffity,  ought  to 
be  fubject  to  the  fame  qualifications,  and  entitled  only  to  the 
fame  fort  of  latitude  as  the  original  voyage,  it  having  become  by 
operation  of  law,  a  part,  as  it  were,  of  that  original  voyage. 
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This  was  laid  down  as  law  by  the  Court  of  King's  Bench  in 
a  cafe,    in  which  the   voyage  infured  was    deferred    in   thefe 
Lav«b.e  vT    words  :  "  At  and  from  Port  L'Oirent  to  1  ondicherry,   Madrafs, 
Walter,         «  and  China,  and  at  and  from  thence  back  to  the  {hip's  port,  or 
OUS  •*  4-    «  .p0rts  of  difcharge  in  France,  with  liberty  to  touch,  in  the  out- 
"  ward  or  homeward-bound  voyage,  at  the  inVs  of  France  and 
"  Bourbon,  and  at  all  or  any  other  ports  or    places,    what  or 
"  wherefoever :  and  it  (hall  be  lawful  for  the  faid  (hip,  in  this 
"  voyage  to  proceed  and  to  fail  to,  and  touch  and  (lay  at  any  ports 
<c  or  places  whatsoever,  as  well  on  this  fide,  as  on  the  other  iide, 
"  the  Cope  of  Good  Hope,  without  being  deemed   a  deviation.'* 
The  {hip  did  not  fail  till  the  6th  of  December  1776,  and  did  not 
reach  Potidlckerry  till  the  23 c!  of  July  1 777.    She  continued  there 
till  the  23d  of  Augnjl  following,  when,  indead  of  proceeding  to 
China,  (lie  failed  for  Bengal,  where   having  paiTed  the  winter, 
and  undergone  very  confiderable  repairs,  {he  failed  from  thence 
early  in  the  year   1778  (being  .the   fecond  fliip   that  left  the 
Ganges),  returned  to '  Pondickerry  ;  and,  after  taking  in  a  home- 
ward-bound cargo  at  that  place,  proceeded  «n  her  voyage  back 
to  1}  Orient^  but  was  taken  in  Qftober  in  that  year  by  the  Mentor 
privateer.     The  ufual  time  in  which  the  direct  voyage  between 
Pondickerry  and  Bengal  is  performed,  is  fix  or  feven  days,  but 
the  Carnatic  was  about  fix  weeks  in  going  to   Bengal,  and  two 
months  on  the  way  back  from  thence  to  Pondicherry.  Both  going 
and  returning,  (he  either  touched  at,  or  lay  off,  Madras,  Mafu- 
lipatam,  Vifigapatam,  and  Tanon?  and  took  in  goods  at   all  thofe 
places.     The  plaintiffs  refill  their  cafe  chiefly  on  this  ground* 
that  the  voyage  to  Bengal  was  adopted  by  neceffity  for  the  fafety 
of  the  (hip,  upon  the  bond  fide  opinion  of  the  cnptain,    and  the 
reft  of  the  officers,  and  of  one  Ucrardthe  fupercargo,  who  had 
the  principal  management.     To  prove  this  necefiiey  it  was  fworn 
by  Berardand.  four  mates,  that  the  {hip  had  been  detained  longer 
in  Europe  than  at  firft  was  forefeen,  and  that  (lie  met  with  ex- 
tremely bad  weather  on  her  outward  paffage  ;  and  at  Pondicherry 
was  fo  leaky,  that  it  appeared  to  them,  that  fhe  mud  be  careened, 
which  could  only  be  done  at  Bengal,  there  being  no  other  place 
fo  near,  to  which  {he  could  proceed  with  fafety,  where  that  ope- 
ration could  be  performed ;  for  that  no  harbour  between  Pondi- 
cherry  and  the  Ganges  on  the  one  fide,  and  Pondicherry  and  Bom- 
bay on  the  other,  would  admit  of  fo  large  a  veffd  being  hove 
down,  her  burthen  being  near  8co  tons.     Indeed  it  turned  out 
j  3  when 
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when  they  got  to  Bengal,  thatihe  could  be  repaired  without  ca- 
reening,  but  this  was  only  difcovered,  they  faid,  after  {he  was 
unloaded  of  much  more  of  her  contents  than  could  have  been 
done  with  fafety  in  the  open  road  of  Pondicherry.     All  the  wit- 
nefies  for  the  plaintiffs  fwore  that  they   took  the  refolution  of 
going  to  Bengal  much  againft  their  inclination  ;  for  that  it  would 
have  been  not  only  more  for  the  advantage  of  the  owners,  but 
alfo  more  for  their  private  intereft  as  individuals,  to  go  to  China% 
they,  having  prepared  their   own   adventures   for    that  market. 
Befides  the  circumftances  of  the  leak,  they  afligned  an  additional 
reafon  for  relinquishing  the  voyage  to  China,  viz.   that  they  had 
been  fo  long  detained  at  Pondicherry,    from  delays  in  unloading 
their  outward-bound  cargo,  that  they  were  not  ready  to  leave 
that  place,  till  it  was  too  late  to  undertake  the  China  voyage  with 
any  degree  of  prudence  or  fafety  ;  and  they  faid  Bengal  was  the 
bell  place  they  could  go  to,  in  order  to  winter.     The  defence 
fet   up  was ;   ift,   That  the  (hip  had  never  failed  on  the  voyage 
infured,  her  deftination,  when  Jbe  left  Europe,  having  been  for 
Bengal^  and   not    for  China.     2;1,  That  fuppofing  her  to  have 
failed  on  the  voyage  defcribed  in  the  policy,  yet  her  going  from 
Pondicherry  to  Bengal,  in  (lead  of  proceeding  to  China,  was  a  de- 
viation, and  was  not   juflifiecl  by  neceffity.     In  fupport  of  the 
firft  ground  of  defence,  certain  fecret  inftru&ions  were  relied 
upon  which  were  found  on  board  the  (hip,  and  were  addrefied  by 
the  owner  at  IS  Orient  to  Berard  the  fupercargo,    and  which, 
though   obfcurely  penned,  gave  great  room  to  contend,  either 
that,  at   her  departure,  it  had  been  refolved    to  fubilitute  the 
Bengal  for  the  China  voyage,  or,  at  lead,  that  the   alternative 
was  left  with  Berard,  to   be  decided  one  way  or  the  other,  ac- 
cording to  certain  events  in   India,  which  events  turned  out  in 
the   fort  of  way  that,  according  to  the  inftru&ions,  was  to  de- 
termine the  voyage  for  Bengal.     On  the  fecond  ground,  it  was 
faid,  that  from   the.  plaintiff's  own  witnefies,  there  was  no  ne- 
ceflity  for  going  to  Bengal ;  and  that  inftead  of  going  direc~Uy 
thither,  a  trading  voyage  had  been  made  from  Pondicherry,  which 
afforded  a  ftrong  prefumption  that  trading,  and  not  the  leak,  or 
latenefs  of  the  feafon,  was  the  object  of  going  to  Bengal.     On 
the  part  of  the  defence  alfo,  feveral  letters  were  read  (written 
by  the  owners  to  their  correfpondents  who  had  got  their  policy 
underwritten)  to  riife  a  prefumption  that  the  neceffity  of  going 
to  Bengal,  was  merely  a  pretence  devifed  after  the  capture  -,  and 

H  H  3  when 
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CHAP,  when  the  infured  began  to  apprehend  that  the  words  of  the  po- 
v_-^X,_  1*CY  would  not  cover  a' voyage  to  that  place.  This  is  the  fub- 
.  fiance  of  the  evidence  given  in  this,  and  two  other  caufes  upon 
tjle  fame  (hip,  though  not  on  the  fame  policy  :  in  addition  to 
•which  in  theprefent  cafe,  the  fecret  inftruclions  given  to  Berard 
had  been  more  attentively  perufed,  and  afforded  ftronger  reafons 
than  they  at  firft  feemed  to  do,  that  the  voyage  to  Bengal  vr*$ 
pre-determined  before  the  departure  from  L'Orient.  The  plain- 
tiff's witneffes  were  much  preffed,  on  this  occafion,  to  fay 
whether  the  latenefs  of  the  feafon  alone  was  fuch  as,  independent 
of  the  leak,  would  have  determined  them  to  abandon  the  China 
voyage  ;  and  on  the  other  hand,  whether  the  leak,  independent 
of  the  other  reafon,  would,  in  their  opinion,  have  rendered  it 
neceffary  fo  to  do>  To  this  they  faid,  they  could  not  give  a  cer- 
tain anfwer  ;  for  that  as  neither  of  the  cafes  had  happened,  they 
had  not  exercifed  their  judgment  upon  them. 

Lord  Mansfield  fummed  up  very  (Ircngly  againft  the  plaintiffs, 
on  the  head  of  fraud.  Bur,  independent  of  that  ground,  he 
flared  a  new  point  againft  them,  namely,  that  if  neceffity  were 
admitted  to  have  been  the  fole  motive  for  fubftituting  the  voyage 
to  Bengal  v&  the  place  of  that  of  Chinay  flill  it  'was  incumbent  9n 
the  infured  to  have  purfued  that  voyage  of  neceffity  direcJly,  in  the 
Jhortefl  and  moft  expeditions  manner :  and  that  the  delay  in  going 
from  Pondicherry  to  Bengal  ^and  the  repeated  flops  by  touching  at 
different  places ,  and  trading  there^  were  deviations)  and  not  'within 
the  protection  which  'the  fuppo'fed  neceffity  afforded  to  the  direcl 
•voyage, 

Notwithflanding  this  dire£Uon,  the  jury  found  a  verdict  for 
the  plaintiffs.  Upon  a  motion  for  a  new  trial,  after  argument 
at  the  bar,  the  opinion  of  the  Court  of  King's  Bench  was  deli- 
vered by 

•  Lord  Mansfeld. — <{  If  this  application  were  made  upon  the 
ground  of  impeaching  the  teftimony  of  the  plaintiff's  witneffes, 
whatever  my  private  fentiments  might  be,  after  two  concurrent 
verdids,  I  (hould  riot  be  inclined  to  interpofe.  But,  without 
impeaching  the  evidence,  I  think  there  ought  to  be  a  new  trial, 
or  rather,  that  the  cafe  has  been  ill  decided.  The  queftion  is, 
Whether,  without  imputation  on  any  body,  circuilances  have 
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not  happened  to  take  the  voyage  out  of  the  policy  ?  A  deviation  C  H  A  P. 

from  neceflity  mud  bejuftified,  both  as  to  fubftance and  manner.        \-_' 

Nothing  more  muft  be  dene  than  ivhat  the  necefflty  requires.     The 

true  objection  to  a  deviation  is  not  the  increafe  of  the  -rifk.     If 

that  were  fo,  it  would  only  be  neceffary  to  give  an   additional 

premium.     It  is,  that  the  party  contracting  has  voluntarily  fub- 

ftituted  another  voyage  for  that  which  has  been  infured.     If  the 

voyage  to  Bengal  was  unavoidable,  where  was  the  neceflity  to 

trade  ?    All  the  ports  touched  at  were  out  of  the  direct  courfe  ; 

and  fix  weeks  and  two  months  were  confumed,   inftead  of  fix 

days.      The  juftice  of  the  cafe   required  a  different  decifion." 

The  rule  for  a  new  trial  was  accordingly  made  abfolufte.     The 

caufe  was  again  fet  down  for  trial  ;  but  the  plaintiffs,  when  they 

were  ready  to  be  called  on,  fubmnted  to  the  opinion  of  the  court, 

and  abandoned  their  claim  againft  the  underwriters. 

So  alfo  if  a  fhip  be  infured  upon  a  trading  voyage,  it  is  in- 
cumbent on  the  parties  afiured,  to  carry  on  that  trade  with  ufual 
and  reafonable  expedition,  otherwife  their  conduct  will  amount 
to  a  deviation,  and  difcharge  the  policy. 

»  » 

Thus  in  an  action  by  the  allured  againft  an  underwriter  on  a  H«rt'ey  T. 
policy  of  infunnce  on  the  (hip  Bloffbmt  at  and  from  the  coaft  of  #.  K..  M;ch. 
Africa  to  the  Weft  Indies,  wirh  liberty   to  exchange  goods  and  ia  Geo>  UI- 
flaves  ;  a  verdict  was  given  for  the  plaintiff.     But  upon  a  rule 
being  obtained  to  (hew  caufe  why  there  (hould   not  be  a   new 
trial,  it  apeared   that  there  had  been  a  great  deal  of  contradic- 
tory evidence,  and  many  points  ftarted  at  the  trial  ;    but  the 
qiieftion  now  made  was,  Whether  the  plaintiff,  by  the  ufe  he 
made  of  the  veffel  on  the  coaft  of  Afrlcay  and  the  delay  he  there 
occafioned,  was  not  the  caufe  of  the  lofs  ;  that  is,  whether  he 
did  not  make  fuch  ufe  of  her  during  her  ftay  on  the  coaft,  con- 
trary to  the  dcfign  of  the  policy,  as  amounted  to  a  deviation  ? 

It  appeared  in  evidence,  that  this  fhip  ftayed  on  the  coaft  from 
Augufl  to  March ;  that  {he  was  employed  in  receiving  flaves  on 
board,  the  produce  of  the  cargoes  of  other  (hips,  which  were 
afterwards  put  on  board  other  mips,  and  fent  to  the  Weft  Indus  ; 
that  this  is  the  employment  of  what  they  call  a  factory  flip  •  but 
that  a  regular  factory  {hip  is  th'atched  and  covered,  and  receives 
the  flaves  till  a  Ancient  number  is  colle&ed  to  fend  away  in  the 
*•  H  H  4 
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CHAP,  veflels  ;  but  it  did  not  appear  that  any  flaves,  the  produce  of  the 
Bloflem's  own  cargo,  were  fent  away  in  other  veflels,  but  that  her 
flay  there  was  feveral  months  beyond  the  ufual  flay  of  fhips  in 
that  trade.  After  argument  at  the  bar, 

Lord  Mansfield  faid,  "When  different  points  are  agitated  at 
a  trial,  and  a  great  deal  of  evidence  applied  to  each,  and  the 
counfel  go  out  of  the  caufe,  it  is  not  to  be  wondered  at,  if  juries 
(houid  lofe  their  attention  to  the  material  point.  The  great  ad- 
vantage of  a  motion  for  a  new  trial  is,  that  after  argument  on 
the  motion,  the  caufe  goes  down  again  winnowed  from  the 
chaff  of  the  firft  trial.  The  fingle  point  here  is,  Whether  there  I 
has  not  been  what  is  equivalent  to  a  deviation,  whether  the  ritk 
has  not  been  varied  ?  it  is  not  material  whether  or  not  the  rifle  has 
been  greater.  If  a  fhip  infured  for  a  trade,  is  turned  into  a  float- 
ing warehoufe,  or  a  factory  fhip,  the  rifk  is  different,  it  varies 
the  (lay,  for  while  me  is  ufed  as  a  warehoufe,  no  cargo  is  bought 
for  her.  The  law  being  clear,  how  is  the  fa£t  ?  The  captain 
fays  fhe  was  not  ufed  as  a  fa&ory  fhip,  his  evidence  is  much 
impeached  ;  but  he  fays  he  was  young  in  the  trade  ;  he  never 
faw  a  factory  fhip  but  once,  and  was  not  in  her;  he  might  have 
a  fidvo,  becaufe  this  was  not  thatched  ;  but  was  fhe  ufed  as  a 
thatched  fhip  is  ufed  ?  It  is  faid  that  letters  are  not  records ;  'tis 
true  they  may  be  contradicted  ;  but  if  they  are  from  the  parties, 
and  are  not  contradicted,  they  are  as  ftrong  as  any  records. 
Ihsfacl:  is  clear,  the  riik  is  different  in  point  of  length,  £sV." 
Rule  abfolute  for  new  trial. 

Patfcir.fon          So  in  an  action  on  a  policy  from  London  to  Port  Endick,  on 
»:  Collier,       the  coaft  of  Africa^  at  fix  guineas  per  cent,  on  the  fliip  till  moored 
K.  (•>  after     at  anchor  24  hours,  and  on  goods  till  dif charged  and  Jofely  landed.. 
ic,:.  1797.  •j-jie  (injp  arrjved  on  the  coaft  on  the  6th  of  May,  and  was  cap- 
tured by  the  French  on  the  ^th  of  June.  The  barter  in  the  trade 
is  carried  on,  on  board  the  vefTd,  and  the  goods  afterwards  fent 
on'fhore,  in  boats,   and  the  gums  brought  back.     In  this  cafe, 
the  difcharge  of  the  cargo  had  not  begun,  the  gums  not  having 
been  brought  down  to  the  coaft,  for  which  purpofe  it  is  neceffary 
to  have  a  previous  agreement  with  the  king  of  the  country  ;  but 
no  dtl.iy  had  been  ufed.     The  counfel  for  the  defendant  con- 
tended, that  by  the  cuflom  ef  this  trade,  the  rifle  on  the  goods, 
as  well  as  on  the  (hip,  expired  in  24  hours,  and  that  the  rifle  on 

the 
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the  cargo,  while  on  the  coaft,  was  proteaed  by  the  homeward  C  " 
policy,  at  15  guineas  percent. — Lord  Kenyan refufed  the  evi- 
dence,  both  of  the  homeward  policy,  and  of  this  fuppofed  ufage 
(which  he  had  on  a  former  occafion  admitted  againft  his  own 
opinion,  and  on  which  a  new  trial  had  been  granted),  to  qualify 
the  clear  and  unequivocal  language  of  the  policy,  which  covered 
the  rifk,  //'//  the  goods  ivere  landed.  That  if,  in  landing,  any  un- 
neceffary  delay  had  been  ufed,  that  might  amount  to  fomething 
in  the  nature  of  a  deviation,  fo  as  to  difcharge  the  infurer  •,  but 
that  did  not  appear  to  be  the  cafe  in  the  prefent  inftance. 

But  though  an  actual  deviation  from  the   voyage  infured  is 
thus  fatal  to  the  contract  of  infurance  ;  yet  a  deviation  merely 
intended,  but  never  carried  into  effect,  is  confidered  as  no  devi- 
ation, and    the  infurer  continues  liable.     This   has  been  fre- 
quently fo  decided.     Thus  in  the  cafe  of  an  infurance  from  Ca-  Fofterv. 
rolina  to  Li/bcn,  and  at  and  from  thence  to  Briflol  5  it  appeared,  a  SraTia49. 
that  the  captain  had  taken   in  fait,    which  he  was  to  deliver  at 
Falmouth  before  he  went   to  Briflol  s  but  the  (hip  was  taken  in 
the  direct  road  to  both,  arid  before  (he  came  to  the  point,  where 
fhe  would  have  turned  off  to  Falmouth.     It   was  held,  that  the  Lor(j  chief 
infurer  was  liable;  for  it  is  but  an  intention  to  deviate^  and  that  Jul*'ceLee« 
was  held  not  fufficient  to  difcharge  the  underwriter. 

In  the  cafe  of  Carter  v.   the  Royal  Exchange  Afiurance  Com-  aStra,i24g. 
pany,  where  the  infurance  was  from  Honduras  to  London^  and  a 
confignment  to  Amflerdam :  a  lofs  happened  before  flic  came  to 
the  dividing  point  between  the  two  voyages,  for  which  the  in- 
furers  wers  held  liable  to  pay. 

The  doctrine  laid  down  in  thefe  cafes  has  fince  been  frequently 
recognized  in  fubfequent  decifions,  and  particularly  by  Lord 
Mansfield  in  the  cafe  of  Thelluffbn  v.  FerguJJont  which  will  be  fully  Doug,  361. 
reported  in  the  next  chapter.  The  infurance  was  from  Guada- 
loupe  to  Havrey  and  by  the  depofiti'ons  it  appeared  that  the  (hip 
failed  for  Havre,  and  was  always  intended  for  Havre;  but  was 
directed  to  keep  in  the  courfe  of  Erejl  for  fafety.  One  of  the 
grounds  of  defence  was,  that  the  (hip  never  failed  from  Guada" 
loupe  to  Havrey  but  on  a  voyage  from  Guadaloupe  to  Brefl.  Lord 
Mansfeldy  in  anfwer,  faid,  «'  the  voyage  to  Brefl  was,  at  moft, 
but  an  intended  deviation^  not  carried  into  effect." 

if, 


Woold  ridge 
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Pougl.  16. 
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If,  however,  it  can  be  made  appear  by  evidence,  that  it  never 
was  intended  nor  came  within  the  contemplation  of  the  parties 
to  fail  upon  the  voyage  infured  ;  if  all  the  {hip's  papers  and  do- 
cuments  be  made  out  for  a  different  place  from  that  described  in 
the  policy,  the  infurer  is  difcharged  from  all  degree  of  refponfi- 
bility,  even  though  the  lofs. mould  happen  before  the  dividing' 
point  of  the  two  vogages.  This  diftindion  was  very  properly 
taken  by  the  court  of  King's  Bench,  in  a  modern  cafe :  and 
by  that  dillindion  they  admitted  the  general  dodrine,  with 
refped  to  the  intention  to  deviate,  in  its  fulisft  extent. 

The  (hip  Molly  being  infured  "  at  and  from  Maryland  to 
Cadiz,"  was  taken  in  Chefapeake  Bay,  in  the  way  to  Europe. 
Upon  this  the  infured  brought  this  adion  againft  the  defendant, 
one  of  the  underwriters  on  the  policy.  The  trial  came  on  at 
Guildhall  before  Lord  Mansfield,  when  a  verdict  was  found  for 
the  defendant.  A  new  trial  being  moved  for,  the  material  fads 
of  the  cafe  appear  to  be  as  follows: — The  fhip  was  cleared 
from  Maryland  to  Falmouth ,  and  a  bond  given  that  all  the  enu- 
merated goods  iliould  be  landed  in  Britain,  and  all  the  other 
goods  in  the  Briti/Ij  dominions.  An  affidavit  of  the  owner 
dated  that  the  vefiel  was  bound  for  Falmouth.  The  bills  of 
lading  were,  "  To  Falmouth  and  a  market:"  and  there  was  no 
evidence  whatever  that  fhe  was  deftined  for  Cadiz.  The  place 
where  fhe  was  taken  was  in  the  courfe  from  Maryland  both  to 
Cadiz  and  Falmouth,  before  the  dividing  point.  Many  circum- 
ftances  led  to  a  fufpicion  that  fhe  was,  in  truth,  neither  defigne4 
for  Falmouth  nor  Cadiz,  but  for  the  port  of  Bo/Ion,  to  fupply  the 
American  army  5  but  there  was  not  fufficient  dired  evidence  of 
that  fad. — At  the  trial,  Lord  Mansfield  told  the  jury,  that  if 
they  thought  the  voyage  intended  was  to  Cadiz,  they  muft  find 
for  the  plaintiff.  If  on  the  contrary,  they  fhould  think  there 
was  no  defign  of  going  to  Cadiz,  they  muft  find  for  the  defendant. 
It  alfo  appeared  in  evidence,  that  the  premium  to  infure  a 
voyage  from  Maryland  to  Falmouth,  and  from  thence  to  Cadiz, 
would  have  greatly  exceeded  what  was  paid  in  this  cafe.  Upon 
the  motion  for  a  new  trial  being  argued,  the  counfel  for  the 
plaintiff  cited  the  two  cafes  above  ftated  from  Strange's  Reports, 

Lord  Mansfield.—"  The  policy,  on  the  face  of  it,  is  from 
Maryland  to  Cadiz ,  and  tKerefore  purports  to  be  a  dired  voyage 
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to  Cadiz.  All  contrafts  of  infurance  muft  be  founded  on  truth,  CHAP. 
and  the  policies  framed  accordingly.  When  the  infured  intends 
a  deviation  from  the  dire£t  voyage,  it  is  always  provided  for,  and 
the  indemnicatioji  adapted  to  it.  There  never  was  a  man  fo 
foolim  as  to  intend  a  deviation  from  the  voyage  described,  when 
the  infurance  is  made,  becsufe  that  would  be  paying  without  an 
indemnification.  Deviations  from  the  voyage  infured  arifefrom 
after- thoughts,  after-intereft,  after-temptation;  and  the  party, 
who  actually  deviates  from  the  voyage  defcribed,  means  to  give 
up  h:s  policy.  But  a  deviation  merely  intended,  but  never  car- 
ried into  effect,  is  as  no  deviation.  In  all  the  cafes  of  that  fort, 
the  terminus  a  quo  and  ad  quern,  were  certain  and  the  fame.  . 
Here,  Was  the  voyage  ever  intended  for  Cadiz  ?  There  is  not 
fufficient  evidence  of  the  defign  to  go  to  Bdflon,  for  the  court  to 
go  upon.  But  fome  of  the  papers  fay  to  Falmouth  and  a  market : 
fome  to  Falmouth  only.  None  mention  Cadiz,  nor  was  there 
any  perfon  in  the  fhip,  who  ever  heard  of  any  intention  to 
go  to  that  port.  A  market  is  not  fynonimous  to  Cadiz  :  that 
expreflion  might  have  meant  Naples,  Leghorn,  or  England.  No 
man,  upon  the  inflruclions,  would  have  thought  of  getting  the 
policy  filled  up  to  Cadiz.  In  fhort,  that  was  never  the  voyage 
intended,  and  confequently  is  not  what  the  underwriters  meant 
to  infure." 

Mr.  Juftice  Butter. — "  I  am  of  the  fame  opinion.  I  believe 
the  law  to  be  according  to  the  authorities  mentioned  on  the  pait 
of  the  plaintiff:  but  it  does  not  apply  here.  This  is  a  queftion 
of  fact.  There  cannot  be  a  deviation  from  that,  which  never 
exifled.  The  weight  of  the  evidence  is,  that  the  voyage  was 
never  defigned  for  Cadiz." 

Mr.  Juftice  Willes  and  Mr,  Juftice  AJhlurJl  concurring  in  the 
opinion  delivered  by  Lord  Mansfeld  and  Mr.  Juftice  Butler,  the 
rule  for  a  new  trial  was  difcharged. 

In  a  ftill  later  cafe  the  fame  do&rine  was  advanced;  namely, 
that  if  a  fhip  be  infured  from  a  day  certain  from  A.  to  B.,   and  digiiani, 
Before  the  day  fail  on  a  different  voyage  from  that  infured,  the  *TermReP« 
aflured  cannot  recover;  even  though  the  (hip  afterWards  fall  into 
the  courfe  of  the  voyage  infured,  and  be  loft  after  the  day  on 
which  the  policy  was  to  have  attached. 

Since 
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CHAP.  Since  the  fecond  edition  of  this  work  was  published,  the  cafes 
Wooldridge  v.  Boydell,  and  Way  v.  Modigtiant,  have  again  come 
under  difcuffion  in  the  court  of  Common  Pleas  ;  and  it  has  been 
held  by  the  four  judges  of  that  court,  one  of  whom  fat  in  the 
court  of  King's  Bench  when  the  two  cafes  juft  reported  were 
decided,  that  where  the  termini  of  the  intended  voyage  continue 
the  fame  as  thofe  defcribed  in  the  policy,  an  intention  to  go  to 
an  intermediate  port,  though  that  intention  ftiould  be  formed 
previous  to  the  fhip's  failing,  will  not  vitiate  the  infurance  till 
actual  deviation.  The  cafe  has  already  been  quoted  for  another 
Black  R^*  PurP°fe  »  an^  the  facts  as  to  this  point  are  fhortly  thefe.  The 
t*  343.  See  infurance  was  at  and  from  Grenada  to  Liverpool ;  the  (hip  failed 
from  Grenada,  bound  for  Liverpool,  but  with  a  defign  formed  be- 
fore the  commencement  of  the  voyage,  as  appeared  by  the  clearances* 
and  was  admitted  on  all  fides,  to  touch  at  Cork,  in  her  way  to 
Liverpool,  but  was  totally  loft  before  (he  arrived  at  the  dividing 
point.  In  the  courfe  of  the  argument  a  cafe  of  Stott  v.  Vaughan, 
was  mentioned,  as  having  been  tried  before  Lord  Kenyon,  at  the 
fittings  at  Guildhall,  after  Hilary  Term  i  794,  in  which  his  Lord- 
fhip  nonfuited  the  plaintiff,  in  an  action  on  a  policy  on  this  very 
fhip,  being  of  opinion  that  the  cafe  fell  within  thofe  of  Wool" 
dridge  v.  Boydell,  and  Way  v.  Modigliani,  and  that  there  was  no 
inception  of  the  voyage  infured.  The  court  of  Common  Pleas, 
however,  having  taken  time  to  deliberate  upon  this  cafe  of  Kewley 
v.  Ryan,  delivered  their  opinion  as  to  the  3d  queftion,  that  where 
the  termini  of  the  intended  voyage  were  really  the  fame  as  thofe 
defcribed  in  the  policy,  it  was  to  be  confidered  as  the  fame 
voyage,  and  a  defign  to  deviate,  not  effected,  would  not  vitiate 
the  policy.  That  in  Woddridge  v.  Boydell,  it  appeared  there 
was  no  intention  that  the  fiiip  {hould  go  to  Cadiz  at  aH,  which 
was  mentioned  in  the  policy  as  her  port  of  delivery ;  and  in 
Way  v.  Modigliani  there  was  an  actual  deviation,  by  the  fliip 
going  to  fim  on  the  banks  of  Newfoundland :  thofe.  cafes  there- 
fore were  wholly  different  from  the  prefent,  for  here  the  fhip 
was  really  bound  to  Liverpool,  though  there  were  alfo  clearances 
for  Cork  (a). 


(a)  See  the  cafe  of  Mid.iUwtiod  v.  Bl-jkes,  7  Term  Rep.  162.  where  the  fevera!  cafes 
jrr.media  e!y  preceding  on  the  didinclion  between  deviations  intended,  but  not  carriei 
into  efteft,  and  non-inUptioa  of  tne  voyage  infured,  are  much  confide^d. 

From 
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From  the  propofition  juft  eftablifhed,   namely,   that  a  mere  CHAP, 
intention  to  deviate  will  not  vacate  the  policy,  it  follows  as  an   ^J       • 
immediate  confequence,  that  whatever  damage  is  fuftained  be- 
fore a&ual  deviation,  will  fall  upon  the  underwriters. 

Thus  it  was  held  by  Lord  Chief  Juftice  Holt,  who  faid,  that  Green  y 
if  a  policy  of  infurance^be  made  to  begin  from  the  departure  of  Young, 
the  {hip  from  England  until,  &c.  and  after  the  departure  a  da-  840/2  Salic! 
mage  happens,  &e.  and  then  the  (hip  deviates  ;  though  the  policy  444*  S«C. 
is  discharged  from  the  time  of  the  deviation  ,  yet  for  the  damages 
fuftained  before  the  deviattion,  the  infurers  (hall  make  fatisfao 
tion  to  the  infured. 

Subjeft  to  the  rules  already  advanced,  deviation  or  not  is  a   Dougi,  737, 
queftion  of  fa&,   to  be  decided  according  to  the  eircumftances 
of  the  cafe. 

In  cafes  of  deviation,  the  premium   is  not  to  be  returned ; 
becaufe  the  rifk  being  commenced,  the  underwriter  is  entitled  c.  19. 
to  retain  it. 

In  the  cafe  of  Hogg  v.  Homer,  above  quoted,  Lord  Kenyan 
being  of  opinion  that  the  {hip  had  deviated,  it  was  infifted  for 
the  plaintiff,  that  as  the  intention  to  go  to  Faro  (the  going  to 
which  place  was  the  deviation  relied  on  by  the  defendant)  had 
exifted  prior  to  the  failing,  it  was  a  non-inception  of  the  voyage 
infured,  and  he  had  a  right  to  the  return  of  premium.  Lord 
Kenycn,  however,  was  of  opinion  that  there  was  an  inception  of 
the  rifk  aty  and  the  contract  was  entire,  confequently  there 
could  be  no  return  of  premium.  But  of  this,  more  will  be  faid 
in  a  fubfequent  chapter. 


(     4**     ) 

CHAPTER    THE    EIGHTEENTH/ 

Of  Non-Compliance  with  Warranties. 


CHAP.  TN  the  two  preceding  charters  we  have  feen  the  effect,  which 
the  non-obfervance  of  implied  conditions  has  upon  the  con- 
tract of  infurance  ;  we  {hall  now  proceed  to  confider  the  nature 
of  warranties  $  their  various  kinds  ;  and  how  far  they  mud  be 
complied  with  on  the  part  of  the  infured,  in  order  to  render 

iTermRep.  tv,e  contract  binding  between  the  parties.  A  warranty  in  a  po- 
licy of  infurance  is  a  condition  or  a  contingency,  that  a  certain 
thing  (hall  be  done  or  happen,  and  unlefs  that  is  performed, 
there  is  no  valid  contract.  It  is  perfectly  immaterial  for  what 
view  the  warranty  is  introduced  ;  or  whether  the  party  had  any 
view  at  all :  but  being  once  inferted,  it  becomes  a  binding  con- 
dition on  the  infured  :  and  unlefs  he  can  (hew  that  he  has  lite- 
rally fulfilled  it,  or  that  it  was  performed,  the  contract  is  the 

Chap.  16,  fame,  as  if  it  had  never  exifted.  We  have  already  feen  that 
the  breach  of  an  implied  condition  is  fufficient  to  avoid  the  po- 
licy, a  fortiori,  therefore,  the  effect  muft  be  the  fame,  where 
the  condition  is  exprefs,  and  not  liable  to  mifreprefentation  or 
error,  becaufe  it  makes  a  part  of  the  written  contract.  To  fay 
that  the  underwriter  mould  anfwer  for  a  lofs,  notwithstanding 
the  other  party  has  failed  in  his  engagements,  would  be  to  make 
a  different  rule  in  this  fpecies  of  contract,  from  that  which  fub- 
fifts  in  every  other ;  although  this  of  ail  other  contracts  depends 
mod  upon  the  ftricteft  attention  to  the  pureil  rules  of  equity  and 
good  faith.  Indeed  the  obligation  to  a  firict  performance  of  aU 
promifes  and  conditions  in  every  fpecies  of  contract,  may  be  de- 
duced, as  has  been  truly  obferved  by  an  elegant  moral  writer, 

Pale  's         ^rom  ^e  nece^ity  °f  fuck  a  conduct  to  the  well-being,  or  the 

Mor,  Phil,     exiftence  of  human  fociety. 

We  have  faid  that  a  warranty  mud  be  ftrictly  and  literally  per- 
formed ;  and  therefore  whether  the»thing,  warranted  to  be  done, 
be  or  be  not  eflential  to  the  fecurity  of  the  fliip  j  or  whether  the 

lofs 
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lofs  do  or  do  not  happen,  on  account  of  the  breach  of  the  war-  C  j?v^jP* 
ranty,  ftill.the  infurtd  has  no  remedy;  becaufe  he  himfelf  has  not 
performed  his  part  of  the  contra6t,  and  if  he  did  not  mean    to 
-perform,  he  ought  not  to  have  bound  himfelf  by  fuch  a  conation. 
And  though  the  condition  broken  be  not,  perhaps,  a  material 
one,  yet  the  juftice  of  the  law  is  evident  from  this  consideration: 
that  it  is  abfolutely  neceffary  to  have  one  rule  of  decifion;   and 
that  it  is  much  better  to  fay,    that  Warranties  (hall  in   all  cafes 
be   ftridly  complied  with,   than  to  leave  it  in  the  bread  of  a 
judge  or  jury  to  fay,  that,  in  one  cafe  it  fhall,  and  another  it  (hall 
not.     The  very  meaning  of  a  warranty  is   to  preclude  all  en- 
quiries into  the  materiality,  or  fat  fubftantial  performance  of  it :   j  Term 
and  although  fometirnes  partial  inconveniences  may  ari'fe  from 
fuch  a  rule  ;  yet  upon  the  whole,  it  will  certainly  produce  public  PcthierTr. 
falutary  effects.     The  infured  is  bound  not  to  draw  the  under-  J^^f** 
writer  into  error,  by   falfe  declarations  refpe&ing  thofe  things,   ranee, 
about  which  the  contract  is  made.     Debet  prxjlare  rem  ita  effs  ?*157' 
nt  affirm  avit. 

But  as  a  warranty  mud  be  ftri&ly  complied  with  in  favour  of 
the  underwriter,  and  againil  the  infured,  equal  juftice  demands, 
and  the  true  meaning  of  the  contract  of  infurance  requires,  that 
if  a  ftricl;  and  literal  compliance  with  the  warranty  will  fupport 
the  demand  of  the  infured,  the  decifion  ought  to  be  in  his  fa- 
vour, efpecially  when  by  fuch  a  decifion  all  the  words  in  the 
policy  will  have  their  full  operation. 

In  an  action  on  a  policy  on  goods,  dated  9th  December  1784,   Blackhurft 
loft  or  not  loft,   warranted  well  this  $th  day  of  December  1784  ;  it 
appeared,  that  the  warranty  was  at  the  foot  of  the  policy  ;   that  ReP« 
the   policy  was  underwritten  between  the   hours  of  one  and 
three   in  the  afternoon  of  the  pth  December ;  that  the  (hip  was 
well  at  fix  o'clock  in  the  morning,  but  was  loft  at  eight  o'clock 
the  fame  morning. 

Upon  a  motion  to  fet  a  fide  a  nonfuit,  which  had  been  entered, 
Lord  Kenyan  Chief  Juftice,  AJhhurft,  Buller,  and  Grofe,  Juftices, 
were  clearly  of  opinion,  that  the  warranty  was  fufficiently  com- 
plied with,  if  the  (hip  were  well  at  any  time  that  day  ;  that  the 
nature  of  a  warranty  goes  to  determine  the  queftion  ;  for  as  it 
is  a  matter  of  indifference  whether  the  thing  warranted  be,  or 
be  net  material,  and  yet  muft  be  literally  complied  with;  ftill  if 

6  it 
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CHAP.  it  be  complied  with,  that  is  enough  :  that  there  was  good  res- 
fon  for  inferring  thefe  words,  becaufe  they  protected  the  under- 
writer from  loiles  before  that  day,  to  which  he  would  otherwise 
have  been  liable,  as  the  policy  was  on  the  goods  from  the  lading  j 
and  thus  too,  the  words  loft  or  not  loft  have  alfo  their  operation. 


C»wp.  607. 


Vide  ante, 
c.  10. 


Pawfon  r. 
Wiitfon, 
Cowp,  7  $  7, 


So  faid  by 
all  the 
Judges,  in 
the  cafe  of 
Lothian  v. 
Henderfon, 
Houfe  of 
Lords,  5 
Bof  Sc  Pull, 
4f9* 


This  being  the  cafe,  it  follows  as  a  neqeffary  confequence, 
that  it  is  very  immaterial  to  what  caufe  the  non-compliance  is  to 
be  attributed  ;  for  if  the  facl  be,  that  the  warranty  was  not  com- 
plied with,  though  perhaps  for  the  belt  reafons,  the  policy  has 
no  effect.  The  contingency  has  nor  happened  ;  and  therefore 
the  party  interefted  has  a  right  to  fay,  that  there  is  no  contract 
between  them.  Upon  this  account  it  is,  that  if  a  (hip  be  war- 
ranted to  fail  on  or  before  the  i  ft  <£AuguJl>  and  fhe  be  prevented 
by  any  accident  from  failing  till  the  2-d  of  Auguji^  as  by  the  fud- 
den  want  of  any  neceflary  repair,  or  by  the  appearance  of  an 
enemy  at  the  mouth  of  the  port,  the  captain  would  do  right  not 
to  fail :  but  there  would  be  an  end  of  the  policy. 

In  this  drift  and  literal  compliance  with  the  terms  of  a  war- 
ranty confifts  the  difference  bttween  a  warranty  and  a  repre- 
fentation. 

Of  this  diftincYion  fomethlng  was  faid  in  a  preceding  chap- 
ter :  it  is  fufficient  now  to  obferve,  that  a  warranty,  as  part  of 
the  agreement,  and  a  condition  on  which  it  was  made,  mud  be 
Jlriftly  complied  with,  whereas  a  reprefentation  need  only  be 
performed  in  fubftance.  In  awatranty,  the  perfon  making  it 
takes  the  ri&of  its  truth  or  falfehood  upon  himfelf :  in  a  repre- 
fentation, if  the  infured  aflert  that  to  be  true,  which  he  either 
knows  to  be  falfe,  or  about  which  he  knows  nothing,  the  policy 
is  void  on  account  of  frauu.  But  a  reprefentation,  made  without 
fraud,  if  not  falfe  in  a  material  point,  or  if  it  be  fubflantially^ 
though  not  literally  fulfilled,  does  not  vitiate  the  policy. 

But  as  reprefentations  were  very  often  made  in  writing,  by 
way  of  inftruclions  for  effecting  a  policy,  it  became  neceflary 
to  fpecify,  what  written  declarations  (hould  be  deemed  warran- 
ties, and  what  reprefentations.  It  was,  therefore,  by  feveral  de- 
cifions  of  the  courts,  held  to  be  law,  that  in  order  to  make  writ- 
ten inflruftions  valid  and  binding  as  a  warranty,  they  muft  appear 
on  the  face  of  t  be  inflrume nt  itfelf^  by  which  the  contraft  of  insurance 
is  effefted. 

M  This 
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This  was  declared  by  Lord  Mansfield  in  a  very  particular 
manner  in  anfwer  to  a  queftion  put  to  him  by  Mr.  Davenport  at 
the  defire  of  the  underwriters,  after  he  had  delivered  the  opi-  Pawfon  v. 

n.  _  .  Watfon, 

nion  of  the  court  upon  a  queftion  on  a  representation.  Cowp.  790, 

Even  though  a  written  paper  be  -wrapt  up  in  tie  policy,  when  it 
is  brought  to  the  underwriters  to  fubfcribe,  and  (hewn  to  them 
at  that  time  •,  or  even  though  it  be  ivafered  to  the  policy,  at  the" 
time  of  fubfcribing  ;  dill  it  is  not  in  either  cafe  a  warranty,  or 
to  be  confidered  as  part  of  the  policy  itfelf,  but  only  as  a  repre- 
fentation.  .Both  thefe  initances  have  occurred  in  caufes  before 
Lord  Mansfield. 

In  an  aclion  on  a  policy  of  infurance*  the  counfel  far  the  de*  PWfon*. 
fendant  offered  to  produce  witneffes  to  prove,  that  awriiten  me-   »t,Giiil<u 
morandum  inclofed  was  always  confidered  as  part  of  the  policy.   hall>  Tri«* 
But  Lord  Mansfield  faid,  it  was   a  mere  queltion  of  law,   and  1779. 
would  not  hear  the  evidence  ;  but  decided  that  a  written  paper  ^°uf^  ^ 
did  not  become  a   ftri£l  warranty,  by  being  folded  up  in  the   notes. 
policy. 

In  the  other  cafe  it  appeared,  that  at  the  time  when  the  in*  p>ze  *• 

Fletcher, 

Hirers  underwrote  the  policy,  a  flip  of  paper  was  wafered  to  it,  Guildhall 
defcribing  the  (late  of  the  (hip  as  to  repairs  and  ftrength,  and 
alfo  mentioning  feveral  particulars  of  her  intended  voyage,  which 
particulars  in  the  event  had  not  been  complied  with.  Lord 
Mansfield  ruled,  that  this  was  only  a  reprefentation  ;  and  if  the 
jury  (hould  think  there  was  no  fraud  intended,  and  that  the 
variance  between  the  intended  voyage,  as  defcribed  in  the  flip 
of  pap-^r,  and  the  a£tual  voyage  as  performed,  did  not  tend  to  in- 
creafe  the  ri(k  of  the  underwriters,  he  directed  them  to  find  fof 
the  plaintiff,  which  they  accordingly  did.  This  verdict  was  af* 
terwards  fet  afide  upon  another  ground  (a). 

It  being  thus  fettled,  that  a  warranty  muft  appear  on  the  face 
of  the  inftrument,  it  dill  became  a  queftion,  whether  a  warranty, 
written  in  the  margin  of  the  policy,  was  to  be  confidered  equally 
binding,  and  fubjett  to  the  fame  drift  rule  of  conftruftion,  as 
if  inferted  in  the  body  of  the  policy  itfelf.  This  point  came  un- 

(a)  But  if  a  policy  of  infurance  refer  to  certain  piloted  propofals,  the  propofala  *riH 
J>e  cnnfidered  as  part  of  the  policy.  fTorJly  v.  Weed,  ia  error,  6  Term  Rep,  7 10.  Se^ 
ajfo  Rwtlfdgt  i.BurreHf  I  H.. Black.  254. 
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CHAP, 

xviu 


Bean  v. 
Stuparc 
Dou.  ii. 


der  the  confideration  of  the  court  in  the  cafe  of  Bean  and  Stupart, 
in  which  the  material  queftion  was,  Whether,  fuppofmg  it  to  be 
a  warranty,  boys  were  included  under  the  word  feamen  ?  That 
cafe,  as  far  as  it  is  material  to  our  prefeiit  enquiry,  was  as 

follows  : 

The  plaintiff  infured  the  {hip  called  the  Martha,  at  and  from 
London  to  New  Fork  /  the  voyage  to  commence  from  a  day  fpe  - 
cified  ;  and  in  the  margin  of  the  policy  were  written  thefe 
words,  u  Eight  nine  pounders  with  clofe  quarters,  fix  fix  pouu- 
"  ders  on  her  upper  decks  ;  thirty  feamen  befides  paffengers." 

Upon  a  motion  for  a  new  trial  in  this  cafe,  Lord  Mansfield 
faid,  there  is  no  doubt  but  this  is  a  warranty.  Its  being  written 
on  the  margin  makes  no  difference.  Being  a  warranty,  there  is 
no  doubt  but  that  the  underwriters  would  not  be  liable  if  it 
were  not  complied  with,  becaufe  it  is  a  condition  on  which  the 
contract  is  founded. 


In  an  action  on  a  policy  of  infurance,  it  appeared  that  the 
»er'hon,  following  wordswere  written  tranfverfely  on  the  margin  of  the 
1-70.  policy:  **  In  port  2oth  Julyt  1776."  In  fact,  the  mip  had 

inute8"P)12'  foiled  tne  1 8th  of  Jufy.    The  queftion  was,  Whether  thjs  mar- 
ginal note  was  a  warranty  or  a  reprefentation  ? 

Lord  Mansfield. — "  The  queftion  is,  Whether  the  (hip's  be- 
ing in  port  on  the  2oth  is  part  of  the  condition  of  the  inftru- 
ment  ?  When  it  is  on  the  face  of  the  inftrument,  it  is  a  part 
of  the  policy  \  fo  that  here,  if  the  {hip  was  not  in  port,  it  is  no 
contract.  As  to  its  being  only  in  the  margin,  that  makes  no 
difference  :  it  is  all  part  of  the  contract  when  it  is  once  figned. 
And  though  the  difference  of  two  days  may  not  make  any  ma- 
terial difference  in  the  rilk,  yet  as  the  condition  has  not  been 
complied  with,  the  underwriter  is  not  liable.'7 


The  propriety  of  thefe  decifions  has  never  been  queftioned, 
and  the  rule  has  been  conftandy  and  tacitly  acquiefced  in  from 
the  time  in  which  thefe  cafes  were  determined  till  the  year 
1786,  when,  notwithftanding  the  uniformity  of  the  determina- 
tions upon  the  fubjeft,  it  once  more  became  an  object  of  dif- 
cuffion. 
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It  came  before  the  court  upon  a  fpecial  verdict  :  it  Was  an  ac- 
lion  of  affumpfit  brought  by  the  plaintiff 'an  underwriter)  again  it 
the  defendant,  to  recover  bsck  the  arnovmt  of  a  lofs  which  he 
had  paid  upon  a  policy  of  infurance.  The  defendant  pleaded 
the  general  iiTue.  The  caufe  came  on  to  be  tried  before  Mr. 
Juftice  Bulfert  at  Guildhall,  when  the  jury  found  a  fpecial  ver- 
dict, ftating  : 

That  the  defendant  on  the  i4th  of  June  1779,  gave  to  hisin- 
furance  broker  mftruftions  in  writing,  to  caufe  an  infurance  to 
be  made  on  a  certain  veffd,  called  the  Juno.  (  Then  the  in- 
itruclions  are  fet  out  in  the  verdict,  figncd  by  the  defendant.) 
The  verdict  then  ftates  that  the  broker,  in  coufeqaence  of  fuch 
inft:ruc"tions,  on  the  faid  J4th  of  Jane  1779,  did  caufe  a  policy 
of  infurance  to  be  made  on  the  Juno,  upon  goods  and  merchan- 
dizes laden  on  board,  and  alfo  on  the  (hip,  at  and  from  Africa, 
\o  her  port  or  ports  of  difcharge  in  the  Britifi  Weft  Indies,  at 
and  after  the  rate  of  i$t.per  cent.  The  verdift,  after  reciting 
two  memorandums,  not  material,  then  proceeded  to  ft  ate,  that  in 
the  margin  cf 'the  /aid  policy  were  written  the  words  and  figures  foi- 
loiving  :  "  Sailed  from  Liverpool  with  14  fix-pounders,  fwivels, 
*•  fmall  arms,  and  50  hands  or  upwards;  copper  (heathed  ;* 
That  the  plaintiff  underwrote  the  policy  for  2oo/.  at  a  premium 
of  3 1/.  i  os.  That  the  Juno  failed  from  Liverpwl  on  the  ijth  of 
QEhber  1778,  having  then  only  46  hands  on  board  her ^  and  ar- 
rived at  Beaumarisi  in  the  Ifl-:  of  Anghfea,  in  fi.x  hours  after  her 
failing  from  Liverpool^  with  the  pilot  from  Liverpool  on  board 
her,  who  did  pilot  her  to  Beaum^rist  on  her  faid  voyage  ;  and 
that  at  Eeauruaris  the  Juno  took  in  fix  hands  more,  and  then 
had,  and  during  the  faid  voyage,  until  the  capture  thereof,  con- 
tinued to  have  52  hands  oa  board  her.  That  the  faid  (hip  in 
the  voyage  from  Liverpool  to  Beaumar'is^  until  and  when  (he 
took  in  the  faid  fix  additional  hands,  was  equally  fafe,  as  if  (he 
had  had  f  o  hands  on  board  her  for  that  part  of  the  voyage.  The 
verdift  then  itates,  that  the  defendant  was  interefted,  and  that 
the  (hip  was  captured  :  that  on  receiving  an  account  of  the  lofs 
of  the  vefltrl,  the  phintiff  paid  to  the  defendant  the  fum  of  2oo/. 
not  having  then  had  any  notice  that  the  faid  {hip  had  only  46 
hands  on  board  her  when  ihe  failed  from  Liverpool. 

For  the  defendant  it  was  faid,  that  this  reprefcntation  had  no 
relati  ,n  to  the  voyage  in  fared  \  for  that  was  at  atidfrom  Africa. 

112  &c. 
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C  H  A  p.  &c.  whereas  this  is  merely  an  account  of  the  ftate  of  the  fiiip 
at  Liverpool. 

Lord  Mansfield.—"  There  is  a  material  diftincYion  between  a 
warianty  and  a  repreferitation.  A  reprefentation  may  be  e$ui- 
tably  %T\&  fubft  ant  tally  anfwered  ;  bat  a  warranty  mud  bejtriffty 
complied  with.  Suppofing  a  warranty  to  fail  on  the  ift  of 
Augufty  and  the  fhip  did  not  fail  till  the  2d,  the  warranty  would 
not  be  complied  with.  A  warranty  in  a  policy  of  affurance,  is 
a  condition  or  a  contingency,  and  unlefs  that  is  performed  there 
Is  no  contrail.  It  is  perfectly  immaterial,  for  what  purpofe 
a  warranty  is  introduced  ;  but  being  inferted,  the  con tr aft  does 
not  exifl  unlefs  it  is  literally  complied  with.  Now  in  the  pre- 
fent  cafe,  the  condition  was,  the  failing  of  the  {hip  with  a  cer- 
tain number  of  men,  which  not  being  complied  with,  the  policy 
is  of  no  effect." 

Mr.  Juftice  AJbkurJl. — "  The  very  meaning  of  a  warranty  is 
to  preclude  all  queitions  whether  it  has  been  fub/lantially  complied 
with  :  it  mud  be  literally  fo." 

Mr.  Judice  Buller. — "  It  is  impoifible  to  divide  the  words 
written  in  the  margin,  in  the  manner  which  has  been  attempted 
at  the  bar  ;  that  that  part  which  relates  to  the  copper  fheathing 
ihould  be  a  warranty,  and  not  the  remaining  part.  But  the 
whole  forms  one  entire  contract,  and  muft  be  complied  with 
throughout."  Judgment  for  the  plaintiff.  A  writ  of  error  was 
brought  in  the  Exchequer- chamber  upon  this  judgment,  which, 
after  two  arguments,  was  affirmed  by  the  unanimous  opinion 
of  the  eight  judges,  compofing  that  court.  Michaelmas  Term 
1787,  2i>  Geo.  3. 

Having  ftatcd  thofe  rules,  which  apply  to  warranties  in  gc- 
rtera!,  it  will  now  be  proper  to  coniider  the  feveral  kinds  of 
warranties,  and  thofe  principles  which  are  peculiar  to  each 
fpecies,  confirmed  by  decifions  of  the  courts.  It  would  be  end- 
kfs  to  enumerate  the  various  warranties  that  are  to  be  found  in 
policies :  becaufe  they  muft  frequently,  and  for  the  moft  part 
do  depend  upon  the  particular  circumftances  of  each  cafe  ;  fuch 
as  the  number  ef  men,  of  gun?,  being  copper  (heathed,  £sV. 

But 
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But  thofe  which  moft  frequently  occur  in  our  books  of  reports,  C^L^^ 
and  upon  which  the  greateft  queftions  have   arifen,    may  be  re-         .^_.  '__^ 
duceci  to  three  cLiiTcs  :  Warranty  as  to  the  time  of  failing-,   war-        , 
ranty  as -to  convoy;   and   warranty  of  neutrality.     Of   each  of 
thefe  we  (hall  treat  -,  obferving  in  the  firfl  place,  that  tllofe  rules 
which  are  applicable  to  warranty  in  general,  mufl  neceffarily  alfo 
apply  to  each  of  thefe  individually. 

i ft,  As  to  the  time  of  failin^.     In  mod  voyages,  the  time  at  Rorc'5s> 

.  Not.  38. 

which  they  are  to  commence  is  a  material  circurnftance  ;  becaufe 
in  every  country  there  are  fome  feafons  when  navigation  is  much 
more  /dangerous  than  at  others,  owing  to  periodical  winds, 
monfoons  and  various  other  caufes.  Indeed,  we  have  feen,  Ken\or^  r. 
that  a  man  having  cnce  warranted  to  fail  on  a  particular  day,  p  ltlon> 
whether  the  rifk  be,  in  fa£t,  materially  altered  or  not  by  a 
breach  of  that  warranty,  the  underwriter  is  no  longer  anfwer* 
able.  'But  this  ftritl  adherence  to  the  very  day  fpecified,  mud 
have  nrifen  from  the  principles  juft  ftated  :  for  if  a  latitude  of 
one  day  were  given,  why  not  extend  it  farther  ?  It  has  there- 
fore been  held,  that  when  a  (hip  has  been  warranted  to  fail  oo, 
a  particular  day,  though  the  (hip  be  delayed  for  the  beft  and 
wifeft  reafons,  or  even  though  (lie  be  detained  by  force  ;  the 
warranty  has  not  been  complied  with,  and  the  infurer  is  dif- 
charged  from  his  contrail.  ' 
!; 

Thus  in  an  action  on  a  policy  of  infur^nce,  upon  a  motion 
to  ft/t  afide  the  verdid  which  had  been  given  for  the  plaintiff, 
the  cafe  appeared  to  be  this.  The  declaration  ftated,  that  a  po- 
licy was  made  on  the  (hip  New  V^rtjlmorlandt  at  and  from  Ja- 
maica to  London ,  warranted  to  fail  on  or  before  the  26th  of  ;  ufy 
1776,  free  from  capture,  and  free  from  all  reftraints  and  de_ 
tainments  of  kings,  princes,  and  people  of  what  nation,  con., 
dition,  or  quality  foever.  It  further  ftated,.  that  the  faid  (hip 
was  prepared  and  ready  to  fail,  and  would  have  failed  on  the 
35th  of  July,  on  her  intended  voyage,  ifjbe  had  not  been  re -. 
Jlrained  by  the  order  and  command  of  Sir  Fafil  Keith ,  the  then  go* 
vcrnor  of  Jamaica^  and  detained  beyond  the  day:  that  (he  after- 
wards failed  and  was  captured.  For  the  plaintiff  it  was  faidj 
that  the  ufual  claufe  againft  the  detention  of  rulers  and  princes 
being  inferted  in  this  policy,  the  embargo,  by  which-  the  fhip- 
was  prevented  from  failing  on  the  day  mentioned  in  the 
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K  A  p.  ranty,  can  c  exprefsly  within  the  meaning   of  it,  and  therefore 


excufed  the  delay. 

On  the  other  hand  it  was  faid,  that  the  lofs  of  the  fhip  could 
in  no  poffible  refpecl  be  conne&ed  with  the  embargo.  1  hat  the 
warranty  was  poftrve  and  exprefs  :•  that  the  (hip  ftiould  depart  on 
or  before  the  day  appointed,  and  therefore  inuft  be  complied 
with.  Of  ^his  opinion  was  the  Conrt  ;  and  accordingly  the  rule 
to  fet  afkle  the  verdict  for  the  plaintiff,  and  to  enter  a  non-fuit, 
was  made  abfoUite. 

But  the  neceffity  of  a  pun&ual  adherence  to  the  day  on  which 
the  (hip  is  warranted  to  fail  by  the  policy,  is  not  peculiar  to  the 
law  of  England  :  for  we  find  that  foreign  writers  declare,  that 
Rocc.)t,  the  fame  rule  is  univerfally  adopted.  If,  lay  they,  the  owner  of 
"9V3,*-  ^e  {hip  or  goods  has  faid  in  the  policy,  that  he  will  be  ready  to 
fail  at  a  particular  time,  at  which,  perhaps,  the  navigation  may 
be  lefs  dangerous  ;  and  on  this  account  the  infurer  is  more  eafily 
induced  to  underwrite  the  policy  •,  and  he  afterwards  delay  the 
time  of  failing,  and  the  fhip  and  goods  perifli,  the  underwriter 
is  not  bound,  for  he  who  neglects  to  depart  at  the  appointed 
time^  muft,  if  he  fail  at  a  fubfequent  period,  do  it  entirely  at 
hf&owri  rifk  (a-}. 

If  the  warranty  be  to  fail  after  a  fpecific  day,  and  the  fhip 
fail  before,  the  policy  is  equally  avoided  as  in  the  former  cafe  > 
becaufe  the  terms  of  the  warranty  are  as  much  departed  from  in 
the  one  cafe  as  in  the  other. 

Ve^anv.  On  the  8th  of  December  1  777,  a  policy  was  underwriten  by 
Orant,  be-  ^  defendant  on  goods  in  a  French  fhip,  Le  Lcmpte  de  Trebont 
Jjtf.  Boiler*  "  at  and  from  Martinico  to  Havre  de  Grace,  with  liberty  to 
"  touch  at  Guadeloupe;  warranted  to  fail  after  the  ilth  of  Ja- 
*«•  wary,  and  on  or  before  the  firii  of  Augnjl  1778."  The  in- 
furance'  was  made  by  the  plaintiff  on  account  of  Jacques  H^rte- 
loup&  and  Louis,  de  Lamare  of  Havre  dc  Grace,  owners  of  the  fhir> 
cargo  ,  at  which  time  it  was  not  known  whether  fhe  would 


fa)  Roccus»  in  ih's  pafi%g!-»  quotef  tbe  w>rk  of  Santema,  upon  mfujanccs,  who>  he 
tbft.ver,  enclamat  n»tra  nugifnt  nfiv:u 
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load  at  Mwtinico  or  Gaudahupf,  they  having  goods  to  come  from  CHA 
both  places  ;  the  policy  was  therefore  intended  to  cover  the  rifk  * 
from  both,  or  either  of  them.  The  (hip,  having  finifhed  her 
outward  voyage  at  MartinicO)  failed  from  thence  on  the  6th  of  Sep- 
tember I777»  for  Guadahupe,  where  fhe  took  in  her  whole  load- 
ing, without  returning  to  Martinico9  which  the  captain  intended 
to  do,  had  he  not  got  a  compl  -te  cargo  at  Guadaloupe  •  from 
whence  (he  filled  on  the  26th  of  June  1778,  and  was  taken  on 
the  ^d  of  September.  The  plaintiff  demanded  payment  of  the 
Jofs  from  the  underwriters,  which  being  refuted,  he  brought 
actions  againft  them  for  the  recovery  thereof.  This  caufe  came 
on  to  be  tried  at  Guildhall^  before  Mr.  Juftice  Bttllery  when  the 
defendant's  objections  were,  that  according  to  the  words  of 
the  policy,  the  voyage  was  to  commence  from  Martimcvy  and 
not  from  Guadaloupe^  and  that  the  warranty  of  the  time  of  fail- 
ing was  not  complied  with,  the  flip  having  foiled  from  Mari'unco 
before  the  lith  of  January  1778,  to  wit,  on  the  6th  of  November 
1777.  The  jury,  under  the  direction  of  the  learned  judge, 
were  of  that  opinion,  and  accordingly  found  a  verdict  for  the 
defendant. 

But  when  a  fhip  is  warranted  to  fail  on  or  before  a  particular 
day,  if  (he  failed  from  her  port  of  loading,  with  all  her  cargo  and 
clearances  on  board,  to  the  ufual  place  of  rendezvous  at  another 
part  of  the  fame  iilmd,  merely  for  the  fake  of  joining  convoy, 
it  is  a  compliance  with  the  warranty,  though  (he  be  afterwards 
detained  there  by  an  enbargo  beyond  the  day.  The  ground  is>  Cowo 
that  when  a  (hip  leaves  her  port  of  loading,  when  (he  has  a  full 
and  complete  cargo  on  board,  and  has  no  other  object  in  view 
but  the  fafeft  mode  of  failing  to  her  port  of  delivery,  her 
voyage  mult  be  faid  to  commence  from  her  departure  from  that 
port.  If,  indeed,  her  cargo  was  not  complete,  it  would  not 
have  been  a  commencement  of  the  voyage.  It  is  true,  in  the 
cafe  about  to  be  reported,  Lord  Mans f  eld  was  of  a  different 
opinion  at  the  trial ;  and  it  certainly  was  a  cafe  of  confiderable 
difficulty:  but  when  it  cnme  again  before  the  Court,  it  under- 
went a  great  deal  of  difcuffion,  and  after  long  and  mature  deli- 
heration  of  all  the  judges,  his  lordihip  candidly  acknowledged 
that  his  former  decifion  was  Wrong ;  and  upon  a  fubfequenr  oc- 
he  declared  he  was  completely  convinced,  ihat  the  vo-a^ 
*  r  4  commenced 
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CHAP,  commenced  from  the  port  of  loading.     As  that   is  the  leading^ 
^f^  ll^_  cafe  upon  thisfubjed,  it  is  here  reported  at  length. 

This  was  an  aclion  on  a  policy  of  infurance  upon  the  fhip 
Bond  v.        Cape/  in  the  Weft  India  trade,   loft  or  not  loll,  at  and  from  Ja- 
Cow'  60 1    ma'ca  *°  London,;  warranted  to  have  failed  on  or  before  the  fir Jl  of 
Auguft  1776.     The  policy  was  effected   on  the  2oth  of  Auguft 
1776,  at  a  premium  of  15  guineas /vr  cent,  to  return  5  per  cent. 
f  the  (hip  departed  with  convoy  \  and  8  per  cent,  if  with  con- 
voy for  the  voyage,  and  arrived   fife.     At  the  trial,  there  was 
no  controvcrfy  about  the  facts ;  and  they  are  Ihonly  thefe  :  the 
(hip  was  completely  laden  for  her  voyage  to  England,  at  St.  rfnnfs 
in  Jamaica ;  and  failed  from  St.  Anne's  Bay,  on  the  26th  of]uly 
j^rBluefields,  in  order  to  join  the  convoy  there,  Bluefields  being  the 
general  place  of  rendezvous   for  convoy  on  the  Jamaica  ftation, 
like  Spitkead  in  England,  and  where  a   vonvoy    then  lay,  which 
was  expected  to  fail  for  England  every  day  :  but  the  greater  part 
of   the  way  from   St..dnnes  to  Blueficlds,   is   out  of  the  direct 
courfe  of  the  voyage  from  St.  Anne*  to  England.     That  fne  ar- 
rived   off  Bluefeldibn  the  28fh  or   2gth  of  July*  where  (lie  was 
immediately   {topped  by   an   embargo  laid  on  all  veffels  being  in 
any  part   of  Jamaica,  and    was    detained    there  till   the    6th  of 
jfngnft,  when  (he  failed  with  the  convoy  for  England ;  but  after- 
Wards,  beint!  ft  pirated  in  the  paffage,  was  taken  by  an  American 
privateer.     Upon  thefe  facts  the  jury  found  a  verdict  for  the  de- 
fendant.    When  this  cafe  was  firil  argued  at  the  bar,  two  points 
were  relied  upon  for  the  defendant,  in  fupport  of   the  verdict, 
which  the  jury  had  given  in  his  favour  :   ift,  That  the  departure 
from  St\  ^tine's  was  not  a  departure    from   "Jamaica;  within  the 
meaning  of  the  policy,     2d,  If  it  were,  that  the  going  to  Blue* 
fields  was   a   deviation.     Upon  the  firft  argument,  Lord  Manf* 
field  faid  :  One  point  now  ftarted  is  entirely  new  :  that  fuppofing 
the  voyage  to  have  begun  from  St.  Anr.es,  that  going  to  Blue** 
fluids  (which,  it  is  admitted  on  all  hands,  was  out  of  the  courfe 
of  the  voyage)  though  for  the  purpofe  of  convoy  only,  (hall  be 
confidered  as  a  deviation.     In  anfwer,  it  has  been  faid   by  the 
counfel  for  the  plaintiff,  that  there  are  cafes  in  which  the  con- 
VTdetTie      trary  has  been  held  :  but  they  are  not  cited.     I  could  wifh  there- 
^ore  r^at  ^'C^6  ca^es  might  be  particularly  looked  into,  and  this 
ground  mentioned  again.     It  is  a  very  material  point :  but  widely 
different  from  a  warranty  to  depart  on  a  particular  day,  which  is 
a  cond.ticn  precedent  that  admits  o£no  latitude. 

The 
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The  fecond  point  was  again  argued  •,  and  then  the  judges  fe-  CHAP. 
verally  mentioned  their  ideas  upon  the  fubje£t,  without  coming 
at  that  time  to  any  decifion. 

Lord  Mansfield. — "  I  am  extremely  glad  this  motion  has  been 
made;  the   caufe  came  on   at  Guildhall^   by  the  candour  of  the 
parties  in  the  faireft  manner.     But  I   had  no  intimation  of  its 
being  acaufe  of  confequence  till  after  the  verdict  ;  when  I  was 
informed  ioo,ooo/.  depended  upon  it.     The   queftion  was  fairly 
tried,  an,d  the   cafe  has   been  very  well   argued   an  both   fides. 
I. have  thought  much  of  it  fmce  the  trial.   Some  things  are  clear* 
and  there  are  others  which  require   confideration.      The  policy 
was  made  on  the  2oth  of  Augujl  1776,  upon  the  contingency 
of  a  fact,  which  muft  have  exifted  one  way  or  the  other  at  the 
time  the  policy  was  underwritten.     That  contingency  was,  that 
the  (hip  fhould  have  failed  on  or  before  the  lit  of  Auguft  :  con- 
feqaently  it  muft  have  taken  place  or  not  upon  the  2Oth  of  that 
month.    The  port,  from  whence  the  (hip  was  to  be  infured,  was, 
if  I  may  ufe  the  expreffion,  the  whole  ifland  of  Jamaica:  but 
from  which  of  the  ports  the  (hip  would  fail,  neither  party  knew  : 
therefore  they  have  ufed  the  words,  "  at  and  from  Jamaica  .•" 
by  force  of  which  (he  certainly  was  protected  in  going  from  pert 
to  port,  and  till  (he   failed.     It  follows,  that  the  word  .fulled  in 
the  warranty,  muft  mean  that  (he  had   failed  on  her  homeward- 
bound  voyage.      The  queftion  then  is  a  matter  of  fact  ;  and  one 
that  admits  of  no  latitude,  no  equity  of  conftru&ion,  or  excufe. 
Had  (lie  or  had  (lie  not  failed  on  or  before  that  day  ?  That  is  the 
queftion.     No  matter  what  caufe  prevented  her  ;  if  the  fact  is^ 
that  (he  had  not  failed,  though  (he  ftaid  behind  for  the  beft  rea- 
forif?,    the  policy  was  void  :  the  contingency  had  not  happened  ; 
and  the  party  interefted  had  a  right  to  fay,  there  was  no  contract 
between  them.      Therefore  what  was  faid  in  argument  is  very 
true  :  if  (he  had  been  prevented  by  any  accident  from  failing  till 
the  fecond  of  Augujl^  as  by  the  fudden  want  of  any  neceffary  re- 
pair, or  if  an  enemy  had  been   at  the  mouth  of  the  pert  j  the 
captain  would  have  done  very  right  not  lo  fail,  but  there  would 
have  been  an  end  of  the  policy.     It   is  very  different  from  the 
cafes  where  a  voyage  has  been  begun :  there  the  ufage  of  the 
voyage  may  juftify  going  a  little  out  of  the  direct  courfe.     This 
alfo  is  clear  ;  if  the  (hip  had  broken  ground,  and  been  fairly  under 
fail  upon  her  voyage  for  England  on  the  ift  of  Augujl^  though 

ihe 
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fiie  had  gone  ever  fo  little  away,  and   had  afterwards  put  back 
from  the  ftrefs  of  weather,  or  apprehenfion  from  an  enemy  in 
fight-,  or  had  then  been  put  under  an  embargo,  and  had  been  de- 
tained till  September,  it  would  ftill  have  been  a  beginning  to  fail  ; 
and  the  ftoppage  would  have  come  too  late  :  becaufe  the  war- 
ranty WHS  upon  a  fad  antecedent     Such  a  cafe  happened  before 
Thrnanbn     me  a  day  or  two  after  the  prefent  a&ion  was  tried.     It  was  an 
«ol?toM»,'  "v^urai!CJ  l!Pon  a  fliipfrom  Grenada  to  London,  warranted  to  fail 
nil  Vcc.      cn  or  before  the   \ft  of  Au.guft.     She  had  barely  begun   to  fail  on 
the  day,  when  fhe  was  flopped  by  an  embargo,  and  detained  be- 
yond the  time.     I  thought  the  voyage  was  begun  ;  the  jury  were 
of  that  opinion  :  and  there  has  been  no  motion  for  a  new  trial. 
I  am  giving  no  opinion,  only  breaking  the  cafe.    Here  the  whole 
queftion  turns  upon  this:  Did  the  voyage  from  Jamaica  homeward. 
brgin   from   6V.  Arme's,  or  from    Blufelds  ?     Perhaps   where  a 
v£yr,<e   is  once  begun,  the  going  a  little  out  of  the  way  to  join 
convoy  may  be  very  reasonable,  and  far  the  benefit  of  all  parties: 
hut  ftiil  it  does  not  vary  the  faft  of  failing.      Here  it  was  very 
reafonable  :  but  the  queftion,  whether  the  voyage  began    from, 
St.  Anne's  or  Bluefields ,  ftill  remains.    Another  material  circum- 
ftance  arifes  from  the  words,  "  at  and  from  Jamaica"     At  the 
trial,  \  reafoned  thus  :  "  By  the  terms  of  the  policy  (he  was  pro-. 
"  tecied  during  her  (lay  at  Jamaica  :  by  force  of  them,  (lie  had 
<c  a  right  to  go  to  any  port,  or  all  round  the  ifland  j  and  fhe  went 
it  to  Bluefields  for  regions  beft  known  to  herfelf.     Therefore  the 
"  voyage   began   from  Bluefields"     Had  the  infurance  been    at 
and  from  the  port  of  St.  Anne'*,  it  did    ftrike  me,  that  going 
round  the  ifland  to  Blue-fields  %  would  have  been  a  deviation.    But 
,     tlvs   a   queHion   of  fo  much   value  and  confequence,  that  the 
Court  wifhes  to  con  Oder  the  cafe  thoroughly,  before  they  give  a. 
find  decifion  upon  it." 

Mr.  Juftu  e  A/Ion* — "  I  fhajl  be  very  glad  to  confider  this  cafe. 
As  at  prefent  advifed,  it  feems  to  me  to  depend  upon  a  mere 
matter  of  fa  &  :  and  therefore  to  be  very  different  from  the  cafe* 
of  deviation  that  have  been  put.  In  them,  the  change  of  voyage, 
being  from  neceflity,  is  excufed  in  point  of  law :  but  here,  the 
whole  queftion  is,  Did  the  Capel  fail  from  Jamaica  on  or  before 
the  i  ft  of  Augull)  according  to  the  true  fenfeand  meaning  of  the 
policy  ?  If  fhe  had  fair-ly  commenced  her  voyage,  on  her  depar- 
ture from  Sf:  Annis,  and  the  going  to  Bhiefields  is  to  be  taken  as 

the 
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the  ufage  of  the  voyage,  I  fhould  think  the  underwriters  would  CHAP. 

be  liable.     So,  if  fhe  had  broken  ground  for  the  voyage,  and  had 

gone  but  a  league,  and  been  blown  back  again.     But  if  (he  had 

found  no  convoy  at  Bluejields,  fhe  could  not  have  (laid  there  to 

wait  for  convoy :  that  would   have  vacated   the  policy.     So,  if 

her  going  to  Bluejields  is  to  be  confidered  only  as  a  continuation 

of  her  flay  at  Jamaica,  the  policy  is  at  an  end.     She  certainly 

was  ready  at  St.  Anne's  to  depart  for  the  voyage  :  and  (he  went 

to  Bluefields,  not  to  take  in  part  of  her  cargo  (for  then  it  would 

clearly  not  have  been  a  commencement  of  the  voyage),  but  from 

a  j  uft 'motive.     Whether  that  was  or  was  not  a  commencemen 

of  the  voyage,  is  clearly  a  matter  of  fact ;  and  in  this  cafe  a  very 

material  one  ;  therefore  ought  to  be  very  fully  confidered." 

Mr.  Juftice  Wllles. — "This  is  clearly  a  matter  of  fa£h  I 
think  if  the  {hip  upon  her  arrival  at  Bluefields  had  found  no  con- 
voy, (he  could  not  have  (laid  there ;  but  muft  have  failed  im- 
mediately :  or  if  fhe  had  met  with  convoy,  and  had  flaid  an  un- 
reafonable  time  for  other  (hips,  the  infurers  would  not  have  been 
liable." 

After  thefe  opinions,  which  evidently  lean  in  fupport  of  the 
verdicl:,  had  been  delivered,  the  Court  took  further  time  to  de- 
liberate ;  and  then  their  unanimous  opinion  was  pronounced  by 

Lord  Mansfeld. — "  We  are  a!l  fatisfied  that  the  truth  of  the 
cafe  is,  that  the  voyage  from  Jamaica  to  England  began  from 
St.  Anne's.  That  when  the  fhip  failed  from  St.  Anne's,  fhe  had 
no  view  or  object  whatfoever,  but  to  make  the  bed  of  her  way 
to  England.  That  the  value  of  this  queftion,  admitted  on  both 
(ides,  fhews,that  every  other  fhip,  under  the  fame  circumftancest 
looked  upon  the  touching  at  Bluefields,  where  the  convoy  then 
Jay  ready,  to  be  the  fafeit  courfe  of  navigation  from  Jamaica  to 
England ;  and  that  it  would  have  been  unwife  and  imprudent 
for  any  fhip  not  to  have  touched  there.  The  great  diltinclion 
is  this :  that  fhe  failed  from  St.  Anne's  for  England  by  ivny  of 
Minefields  ;  and  that  it  was  not  a  voyage  from  St.  Anne's  to  Blue* 
Jie/ds  with  any  objecTr  or  view  diftind;  from  the  voyage  to  Eng- 
land. If  flie  had  gone  firft  to  Bluefields  for  any  purpofe  inde. 
pendent  of  her  voyage  to  England,  to  have  taken  in  w,ater,  or 
letters,  or  to.  have  waited  in  hopes  of  convoy  coming  ther.e, 

none 
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A  p-  none  being  ready,  that  would  have  given  it  the  condition  of 
one  voyage  from  Si.  Annfs  to  Blitefields ;  and  another  from  Blue- 
fields  to  England.  But  here,  under  all  the  circumftances,  we 
think  (lie  had  no  other  objeft  than  to  come  directly  to  England 
by  the  fafeft  courfe."  Therefore  the  rule  for  a  new  trial  was 
made  abfolute. 

A  few  years  afterwards  a  fimilar  decifion  was  made  ;  and  the 
only  difference  between  the  cafes  was  this,  that  in  the  cafe  now 
to  Be  mentioned,  it  was  a  condition  inferted  in  one  of  her  clear- 
ances, that  (he  mould  pafs  by  the  place  (at  which  (he  was  detained 
by  the  governor  beyond  the  day  named  in  the  warranty)  to  take 
the  orders  of  government.  But  this  was  not  thought  fufficient 
to  induce  the  Court  to  depart  from  the  decifion  in  Bond  and 
Nutt ;  efpecially  as  in  this  cafe,  the  place  where  the  (hip  was 
detained  was  in  the  direct  courfe  of  the  voyage. 

Thei'uflbn  It  was  an  a£Uon  on  a  policy  of  infurance  on  the  French  (hip 
L'Aimable  Gertrude^  «•'  at  and  from  Guadalaupe  to  Havre,  ivar- 
"  ranted  to  fail  on  or  before  the  $\ft  of  December."  It  was  tried 
before  Lord  Mansfield^  when  a  verdicl  was  found  for  the  plain- 
tiff. A  motion  having  been  made  for  a  new  trial,  the  cafe  from 
his  Lordmip's  report  appeared  to  be  as  follows:  Tie foiptoookin 
her  complete  lading  and  provifions  for  France ',  and  all  her  clearances 
and  papers  at  a  port,  called  Pointe  a  Pitre,  in  the  iiland  of  Gua-  ' 
dalotipe,  and  failed  from  thence  on  the  l^th  of  Qflober,  for  Bajfe* 
terre,  where  there  is  no  port,  but  only  an  open  road.  The  town 
of  Bajpterre  is  the  refidence  of  the  French  governor.  The  (hip 
arrived  there  at  night,  when  the  captain  went  on  fhore,  and  next 
day  waited  on  the  governor,  who  would  not  permit  him  to  de- 
part, and  to  prevent  it,  took  his  fhip's  papers  from  him.  At 
this  place  he  was  detained  with  his  fhiptiil  the  lothof  January, 
when  he  fet  fail  with  a  convoy,  which  had  arrived  fome  little 
time  before,  and  being  feparated  after  fome  days  from  the  con- 
voy, the  (hip  was  taken  by  an  Englijh  vefTel.  The  captain,  who 
was  the  only  witnefs  produced  at  the  trial,  fwore,  that  notice 
had  been  given  on  the  part  of  the  governor,  fome  days  before  he 
failed,  to  him  and  the  other  captains  of  fhips  at  Pointe  a  Pitre% 
who  were  preparing  to  fail  for  Europe t  that  a  convoy  was  ex- 
pecled  to  be  at  Bajjeterre  from  Martinico,  on  the  25th  of  Oftober% 
and  that  in  confequence  of  this  intimation,  he  had  worked  night 

and 
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and  day  to  get  ready,  and  had  paid  extraordinary  gratifications  to  CHAP. 
obtain  the  (hip's  papers  and  clearances  as  foon  as  poflible  -,    that  11J< 

the  defire  of  being   in  time  for  the  convoy  was  the  only  reafon 
for  this  hafte  ;  and   that,  although  he  was   not   able   to  fail   till 
the  24th,  he  was  dill  ifl  hopes  of  being  in  time  for  the  convoy, 
as  he  thought  it  might  very  probably  have  been  detained  at  Jlfar- 
tinico  feme  days  beyond  its  time.     The  laft  (hip  papers,  which 
he  received  at  Pointc  a  Pitre,  was  Le  Role  d1  Equipage,  or  the 
mufter  roll.     This  paper,  which  was  much  relied  upon  by  the 
counfel  for  the  defendant,  was  dated  the  24th  of  October,  and 
was  in  the  following  words :  "  Vu  par  nous,   charge  du  detail 
"  des  clafles  au   department  de  La  Grande  terre  Guadalot/pe, 
"  1'equipage  denomme   au    role  des  autres  parts  au  nombre  de 
"  vingt  perfonnes,  le  capitaine  compris.     Permis  au  Sieur  Jean 
"  Jacques  Lethuillier  commandant  le  navire  L'Aimable  Gertrude 
"  du  Havre,  de  s'en   fervir  pour  faire  fon  retour,  au  dit  lieu, 
<c  pajfont  a  la  BaJJetcrre  pour  y  prendre  les  ordres  du  governement 
"  en  obfervant  les  ordonnances  et   reglemens  de  la  marine.'* 
Under  this  there  was  wrtten,  on  the  fame  paper,  an   account, 
dated  the  3oth  of  October,  of  fome  changes  in  the  number  of  the 
crew,  and  under   that,  the  following  entry:  "  Vu   par  nous, 
«  ecrivain  de  la  marine  charge  du  detail  des  dalles,  hs  vingt 
'*  cinq  perfonnes  exiftantes  au  prefent  role,  le  capitaine  compris. 
w  Heft  permis  ;iu  Sieur  Lethuillier  commandant  le  navire  L*  Al- 
t' mable  Gertrude^  du  Havre,   de  faire  fon  retour  au  dit  lieu  en 
ct  fe  conformant  aux  ordonnances  et  reglemens.  royaux  de  la 
"  marine.     A   Bnjjeterre  Guadaloupe,  le  2  Janvier  1779-"     On 
another  paper,  called  Le  Conge,  dated  the  j6thof  Oclober,  which 
was- read  on  the  part  of  the  plaintiff,  there  was  written,  at  the 
bottom,  as  follows  :   "  Vu  de  relache  a  la  Bajfeterre  Gaudalcupe, 
((  pour  y  attendre  un  convoi  pour  France.     Ce  28  OcJjber  1778. 
'*  Mcnenthcill"     The  captain  fwore  that  he  underftood  the  only 
reafons  for  the  condition  in  the  mufter  roll,  that  he  (hould  go  to 
Bajftterre,  were,  the  convoy  was  to  be  at  that  place,  and  that  he 
might  take  fuch  difpatches  as  were  ready  for  Europe.     He  had 
not  objected  to  it ;  becaufe  in  the  regular  courfe  of  his  voyage 
to  France  from  Pchite  a  Pltre,  he  muft  have  gone  that  way,  clofe 
under  the  guns  of  Bajfiterre,  in  order  to  avoid  Montfurrat^  there 
being  no  other  road,  except  they  were  to  keep  quite  to   the  lee- 
ward, which  is  not  the  cuftom.     If  he  had  arrived  there  in  the> 
day-time,  he  would  not  have  caft  anchor,   but  would  have  fent 

his 
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CHAP.    his  boat  for  the  difpatches;  but  having  arrived  at  night,  his  (hip 
had  been   detained,  contrary  to  his  ii.tc:ition  and  expectation^ 
The  defendant's  courifel,  to  invalidate   I    e  captain's   teftimonyj 
befides  the  mufter  roll,    and  the  entry  under  it,  as  above  dated, 
read   the  protect  made   by  the  captain  on   his  arrival  at  Dover  / 
and  alfo  his  depofition  in  anfwer  to  the  2pth  i  .terrogatory  in  the 
proceedings  in  the  Admiralty  on  the  co:  demnation  of  the  {hip. 
The  words  o£  the  proteft,  on  which  they  relied,  were  as  follows  •' 
"  whereupon  he   (the  captain)  waited   on  the  proper  officer  at 
*'  Pointe  a  Pitre  for  his  mufter  roll,  and  was  by  him  informed, 
"  it  could  not  be  granted,  but  on  condition   that  he  mould  firft 
*f  fail  to  Bajfcterre,  and  there  wait  the  directions  of  the  general 
*'  of  the  ifland."     And  in  a  fubfequent  part,  "  Whereupon  at 
"  his  (the  captain's)  inftance,  the  faid  John  Nicholas  Lethuillier^ 
**  his  father  came  to  BnJ/eferre^   and    went  with  Me  firs.   Gobert 
<f  and  Btiuely  commiffioners  of  commerce,  to  the  fuperintendant, 
*'  and  alfo  to  the  general  of  the  ifland,  ftating  to  them  that  the 
"  faid  fhip  and  cargo  were  infured  upon  condition  that  me  mould 
•'  have  departed  from  the  ifland  of  Guadakupe  before  the  31  ft  ©f 
"  December,  the  terms  of  which  infurance  they  judged  it  efTential 
"  to  fulfil,  notwithftanding  which  they  were  ftill  refufed  per- 
«'  miffion  to  depart,  and  were  kept  there  until  after  the  31  ft  of 
"  December"     Th«  depofition  relied  on  was  as  follows  :     '*  At 
"  the  time  the  fhip  was  firft  purfuedand  taken,  (he  was  fleering 
"  her  courfe  towards  Brcft.     Her  courfe  was  not  altered  upon 
"  the  appearance  of  the  veflel,  by  which  me  was  taken.     Her 
"  courie  was  at  all  times,  when  the  weather  would  permit,  di- 
•«  reeled  to   Breft>  for  which   port  me   was  directed  to   fail,  al- 
*(  though   the  deft  in  at  ion  was  for  Havre  ile  Grace,  by  the  fhip's 
<«  papers.     She  was  not,  before  nor  at  the  time  of  the  capture, 
"  faiihig  beyond  cr  <wide  of  Havre  de  Grace.     She  was  then  about 
"  eight  leagues  well  of  Ufliant,  and  her  courfe  was  not  altered 
<J  to   any  other  port  or  place,  but  was  obliged  to  be  directed  IQ 
**  Breflt  in  confequence  of  the  orders  he  had  received,  fubfe- 
"  quent  to  the  delivery  of  the  (hip's  papers."     In  anfwer  to  the 
27th  interrogatory,  his  depofition  was,  "That  all  the  (hip's  pa- 
«f  pers  found  on  board   were  true  and  fair,  and  none  of  them 
"  falfe  and  colourable."     At  the  trial  the  captain  fwore,  that  he 
had  received   directions  to  keep  in  the  courfe  to   Breft  at  Bafle- 
terre  from  his  father,  who  had  formerly  commanded  the  fhip ; 

but 
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but  this  ivas  done  as  the  faftfi  way,   in  time  of  ivar^  of  getting  to  c  H  A  P, 
Havre t  which  Jl  ill  continued  to  be  the  place  of  the  jbip V  deflinaiion. 
Upon  this  evidence,  the  defendant's  counfei  made  two  objections, 
as  grounds  for  a  new   trial :   lit,  That  there  had  been  no  incep- 
tion of  the  voyage  on  the  24th  of  (jElober,  nor  till  after  the  3  i  ft 
of  December  :  2dly,  that  the  (hip  never  failed  on  the  voyage  in     Astoth^ 
fured,   viz.  from    Guadal-<upe  to   Havre,  but   on  a  voyage  from   ™J."|  c*'°*. 
Guadaloupe  to  Brejl.     Afrer  both    theie  points   had   been   fully 
argued  at  the  bar, 

Lord  Mansfield  faid  : — "  In  my  apprehenilon,  there  is  no 
contradiction  betwetn  the  parole  evidence,  and  the  proteft  and 
depofitions.  This  captain  had  never  heard  of  the  cafe  of  Bvnd 
and  Nutt.  Under  an  infurance  at  fuch  a  place  as  Guadaloupe  or 
Jamaica,  the  (hip  is  protected  in  going  from  port  to  port  in  th 
ifland.  But  the  queiiion  here  is,  whether  the  vovage  was  bond 
fide  commenced  ;  and  (topped  by  accident.  As  to  the  condition 
about  taking  the  orders  of  government,  the  fhip  could  not  fail 
from  any  p<irt  of  the  ifland  without  the  governor's  leave.  But 
the  captain  when  he  left  Pointe  a  Pitre>  expected  to  meet  a  con- 
voy at  Bajfiterre^  and  to  proceed  immediately  without  interrup- 
tion. A  convoy  had  been  publifhed,  and  he  certainly  would 
have  gone  to  Biffiterre  at  any  rate,  independent  of  the  cLrafe  in  vide  c  r-« 
the  mufter  roll.  With  regard  to  the  fecond  point,  the  voyage 
to  Brefty  was,  at  moil,  but  an  intended  deviation,  not  carried  / 
into  effect." 

Mr.  Juftice  WHle$2i\A  Mr.  Juuice  Afohurjl  concurred. 
& 

Mr.  Juftice  Buller — «  The  cafe  in   1777  between  the   fame 

.  *  .  See  !,ora 

parties   is  in   point.     Ulipre  was  no  embargo  there,  nor  in   the    Mansfield's 

prtfent  cafe,    when  the/ fhip   failed.     There  muft   be  a    lawful 

bond  fide  failing,  which  I  think  there  was  in  this  cafe.     The  fhip 

was  completely  ready  in  all  icfpects."     The  rule  for  a  new  trial   1^'"^^" 

was,  therefore,  difchar^ed.  r|1- cafe  al- 

luded  to. 

Notwithftanding  the  uniformity  of  decifion  in  all  thefe  cafes, 
the  judgment  given  in  the  lalt  caufe  w-,s  not  fatisfactory  to  about 
twenty  other   underwriters  upon  the   fame  policy,  nineteen  of  s«e  the  in. 
whom  obtained  leave   to  consolidate  their  different  caufes  upon  jotiuAion 

for  the  Hii- 

the 
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the  ufaal  terms,  in  order  to  bring  the  queftion  once  mofe"  i 
court.     Accordingly,  in  the  enfuing  fittings,   the  caufe  was  fct 
down  for  trial, 

In  this  caufe,  the  fecond  point  as  to  the  deviation  was  aban- 
doned ;  and  on  the  firft,  the  fame  evidence  was-  given  as  upon 
the  former  occafion.  The  point  was  again  fully  argued  for  the 
defendant. 

Lord  Mansfield* — "  The  fmgle  queftion  on  this  policy  is, 
Whether  the  (hip  failed  on  her  voyage  to  Havre  before  the  31  ft 
of  December  ?  She  certainly  failed  from  Po'inte  a  Pitre  completely 
loaded  before  that  time.  The  doubt  on  the  firft  queftion  of  this 
fort  was  this :  the  policy  was  "  at  and  from  Jamaica  ,•"  now 
the  word  at  certainly  co-mprifes  the  whole  ifland,  and,  under 
that  word,  you  may  fail  from  one  port  to  another  every  where 
along  the  coaft  of  the  ifland.  The  fhip,  therefore,  in  that  fenfe, 
was  ftill  at  Jan.aica,  after  {he  had  got  to  Bluefields.  She  did 
not  leave  Bluefields  till  after  the  day  narr*ed  in  the  warranty,  and 
that  place  "was  quite  out  of  the  courfe  of  navigation  from  St. 
Anne's  to  England.  I  own  at  the  trial,  I  thought  the  voyage  to 
England  did  not  commence  till  the  fhip  failed  from  Bluefields, 
and.,  according  to  my  opinion  then,  a  verdict  was  found  for  the 
defendant.  But  there  was  a  doubt.  I  therefore  wifhed  (as  I 
always  do  in  fuch  cafes)  that  the  opinion  of  the  court  might  be 
taken  in  order  to  fettle  the  point.  The  cafe,  when  it  came  on 
in  court,  was  very  ably  argued ;  I  was  completely  convinced, 
and  the  court  were  unariimoufly  of  opinion,  that  the  voyage  to 
England  began  when  the  (hip  failed  from  St.  Anne's  ;  and  upon 
the  fceond  trial,  the  plaintiff  had  a  verdi£l.  Earls  and  Harris^ 
was  ftill  a  flronger  cafe.  There  an  embargo  was  actually  pu- 
blifhed,  before  the  fhip  failed,  and  the  captain,  immediately  after 
croffing  the  bar,  returned  to  make  a  proteft,  and  fent.his  (hip 
knowingly  into  the  embargo  :  but  he  fwore  that  he  expected  the 
embargo  was  to  be  taken  off,  and  that  he  fhould  proceed  imme- 
diately upon  his  voyage;  and  the  jury  believed  him.  In  this 
cafe  to  go  by  fteps.  There  was  public  notification  of  a  convoy 
to  be  at  BaJJeterre  on  the  2jth  of  QSlober.  The  captain  thought 
that  it  might  be  flopped  a  day  or  two  at  Martinico,  and  that  he 
fhould  get  to  Baffeterrk  in  time.  He  worked  night  and  dayf 
paid  double  fees  for  his  papers,  and  failed  with  full 
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of  purfuing  his  voyage  directly.  He  knew  of  no  embargo,  and  CHAP. 
Bajfeterre  was  diredly  in  his  road.  In  that  refpeft,  this  cafe 
differs  ftrongly  from  Bond  v.  Nutt.  He  was  even  in  the  regular 
voyage  obliged  to  pafs  under  the  cannon  of  Baffeterre.  He  had 
his  mufter-roll,  on  condition  of  calling  there ;  but  he  made  no 
difficulty  of  taking  it  on  that  condition,  becaufe  he  knew  he  mud 
pafs  that  way  at  all  events.  Did  he  not  bond  fide  begin  his 
voyage  ?  He  certainly  had  no  idea,  when  he  failed  from  Pointe 
a  PitrSy  of  meeting  with  any  (lop.  So  it  was  in  the  former  cafe 
of  Thelluffon  v.  Ffrgujfin.  There  was  no  idea  of  the  embargo  in 
that  cafe,  when  the  (hip  failed.  Here  there  is  not  the  leaft  fuf- 
picion  of  fraud.  This  captain  certainly  did  not  know  of  the 
decifion  in  Bond  v.  Nutf.  He  thought,  when  he  was  detained 
at  Eaffderre  beyond  the  31(1  of  December y  that  the  policy  was 
forfeited,  which  is  a  flrong  circumtlance  in  the  plaintiff's  fa- 
vour,  for  it  (hews  that  the  failing  was  not  colourable.  This 
queftion  has  undergone  the  confideration  of  a  fpecial  jury  and 
of  the  court.  Underwriters  have  a  right  to  litigate  queftions, 
which  feem  to  them  to  be  in  their  favour.  But,  at  laft,  there 
fliould  be  an  end  of  litigation.  If  you  (hould  be  of  the  fame 
opinion  with  the  former  jury  and  the  court,  you  will  find  for  the 
plaintiff:"  which  they  did  accordingly.  The  caufe  of  the  twen- 
tieth underwriter,  on  the  fame  policy,  who  refufed  to  confoii- 
date,  (tood  next  in  the  paper  for  trial  ;  but  upon  the  above  ver- 
cli&  being  given,  his  counfel  confentcd  that  a  verdict  (houlct 
alfo  be  entered  againft  him. 

From  this  long  train  of  uniform  and  confident  determinations, 
it  fhould  feem  that  the  queftion,  what  (hall  or  (hall  not  be  a  de- 
parture within  the  meaning  of  the  warranty  is  now  completely 
fettled.  In  infurances  at  and  from  London  ?  warranted  todepart 
on  or  before  a  particular  day,  it  has  long  been  a  queflion,  what 
(hall  be  a  departure  from  the  port  of  London  ;  or  rather  what  is 
the  port  of  London  :  and  it  is  finguhr  that  this  point  has  never 
yet  been  judicially  deterouned.  On  the  one  hand  it  is  faid,  that 
the  moment  a  (hip  is  cleared  out  at  the  cuftom-houfe,  and  has  all 
her  cargo  en  board,  if  ihe  quit  her  moorings  in  the  river  on  or 
before  the  day  warranted,  that  the  warranty  is  complied  with. 
On  the  other  fide  it  is  contended,  and  with  great  appearance  of 
reafon,  that  a  (hip  is  not  reaoy  for  fea,  till  (he  has  got  her  cuftom- 
houfe  cocket  on  board,  which  is  the  final  clearance,  and  which 

K  K 


442  OF    NON-COMPLIANCE 

CHAP,  {he  cannot  have  till  (he  arrive  at  Gravefend  :  that  till  this  cockc 
is  received,  the  (hip  dare  not  proceed  to  fea  under  a  penalty,  and 
till  then  is  not  entitled  to  the  drawbacks,  and  that  Grawfind  is 
always  confidered  as  the  limits  of  the  port  of  London,  and  unlefs 
the  (hip  failed  from  thence  on  or  before  the  day  limited,  there  is 
no  inception  of  the  voyage,  and  the  policy  is  forfeited. 


jn  a  iate  cafe,  the   Royal   Exchange  Aflurance  Company  re- 
change*{7u.  fifted  a  demand  made  upon  them,  in  order  to  try  this  great  quef- 


t*  tion  :  but  as  it  appeared  from  the  evidence  of  the  log-book  that 

Mich.  1787,  the  fhip  did  not  in  truth  break  ground  till  after  the  day  named 

l!-'urhbo°-rd  *n  the  warranty,   the  plaintiff  was  nonfuiied  •,  and   the  queftion 

rough.  remains  undecided. 

Pofticthw.          The  fecond  fpecies  of  warranty,  which  moft  frequently  occurs. 
*       in  infurances,  is  that  of  failing  under  the  protection  of  convoy  j 


that  is,  certain  fhips  of  force,  appointed  by  government,  in  time 
of  war,  to  fail  with  merchantmen   from   their  port  of  difcharge 
to  the  place  of  their  deilination.  When  the  nature  of  a  convoy  is 
confidered,  it  is  highly  reafonable,  that  the  policy  fhould  be  for- 
feited, if  the  infured  fail  to  comply  with  fo  materiaJ  a  condition  ; 
becaufe  the  riik,  whjch   the  underwriter  takes  upon  himfelf,  is- 
very  conCderably  increafed,  in  time  of  war,  by  the  want  of  con- 
t'Emeri  on    voy*     Accordingly,  by  the  laws  of  this,  and  of  all  other  maritime 
Tame  de?      powers,  if  the  infured  warrant  that  the  veilcl  (hall  depart  with 
p.  164?***'    convoy,  and  it  do  not  •,  the  policy  is   defeated,  and  the  under- 
writer is  not  refponfible.     We  have  already  feen,  that  every 
warranty  muft  be  ftriclly  and  literally  complied  with  ;  and  that 
a  liberal  and  fubftantial  performance  merely  will  not  be  fufficient. 
Hence  in  a  warranty  to  fail  with  ccttvoy,  it  becomes  material  to 
confider,  what  fhall  be  deemed  a  convoy  within  fuch  a  condition. 
Upon  this  point   it  has   been  folemnly  fettled  by  the  court  of 
King's   Bench,  Mr.  Ju  Rice  Willes  excepted,  who  differed  from 
the  other  learned  judges  upon  that  occailon,  that  it  is  not  every 
fingle  man  of  war,  which  chufes  to  take  a  merchant  (hip  under 
its  protection,  that  will  conftitute  fuch  a  convoy  as  a  warranty 
means;  but  it  mujl  be  a  naval  force  under  the  command  of  a  pet  f  on- 
appointed  by  the  government  of  the  country  to  which  they  belong.    The 
reafon  of  fuch  a  decifion  is  wife  ;  becaufe  government  muft  be 
fuppofed  to  be  better  informed  of  the  defigns  and  (Irength  of  the 
enemy,  and  what  degree  of  force  would  be  fufiicient  to  repel  their 

attempt,?. 
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attempts.  In  the  cafe,  in  which  thefe  'points  were  fettled,  it  C  H  A  P. 
alfo  became  a  queflion,  how  far  failing  orders  from  the  com- 
mander in  chief  to  the  particular  fhip  or  (hips,  were  requifite  to 
the  conftitution  of  a  convoy.  But  it  was  not  thought  neceJTary 
to  decide  that  point,  although  it  feemed  to  be  the  opinion  of  the 
majority  of  the  judges,  that  they  were  not  abfoJutely  effential* 

This  cafe  came  before  the  court  upon  a  rule  to  {hew  caufe  why  Hibbnt  v. 
the  verdift,  which  the  defendant  had  obtained,  (hould  not  be  el'S^E* 
fet  afide  and  a  new  trial  had.  It  was  an  action  upon  a  policy 


of  ihfurance  on  the  (hip  Arundel^  captain  Manny  at  and  from  Ja-  *7  3 
inaica  to  London^  warranted  to  depart  ivhb  convoy*  The  infurance 
was  at  1  8  guineas  per  cent,  to  return  3  per  cent,  if  the  (hip  failed 
on  or  before  the  firft  of  Augiifl.  The  fads  appearing  on  the  re- 
port of  Lord  Mttntfitld)  who  tried  the  caufe,  are  thefe  :  On  the 
2  5th  of  July  the  Arundel  failed  from  Morant  harbour  to  King* 
flon^  where  (he  met  the  Ghrieux  man  of  war,  Captain  Cadogan^ 
who  was  likewife  on  his  way  to  ]oin  Admiral  Graves  at  Blue- 
felds.  Lord  Rodney  had  appointed  Admiral  Graves  to  rendez- 
vous at  Bltiejields,  in  order  to  take  the  fleet  of  merchant  (hips, 
which  were  to  fail  from  thence  upon  the  id  of  Augttfl^  under  his 
command,  and  to  convoy  them  to  Great  Britain.  Captain  Manny 
upon  their  meeting  in  Kingfton  harbour,  afked  for  failing  orders 
from  Captain  Cadogan,  who  faid,  he  had  none,  not  having  him- 
felf  at  that  time  joined  the  Admiral  :  but  he  was  fure  that  Ad- 
miral Graves  would  not  fail  from  Bluefields  till  the  Gloneux 
joined  him.  However,  if  he  fliould  have  failed,  he,  Captain 
Gatkgtm,  would  give  Captain  Mann  failing  orders,  and  take 
every  care  of  the  Arundel  in  his  power.  They  proceeded  to- 
gether, and  arrived  at  Bluffields  on  the  28th  of  July  ;  but  they 
found  that  Admiral  Graves  had  failed  two  days  before.  The 
Glorieu*  znA-Aruttdel  then  failed  from  Blitefields,  the  former  firing 
guns,  giving  fignals,  and  behaving  in  every  refpe-fl  like  a  convoy* 
Upon  the  fifth  of  Auguft  a  fignal  was  made,  that  the  fleet  was 
in  fight  ;  and  on  the  fe\enth  they  joined  the  fleet  off  C  *pe  An- 
thonio.  The  Arundel  was  afterwards  loft  in  September,  in  a  dread- 
ful ftorm,  which  difperfed  the  whole  fleet,  and  in  which  a  vaft 
number  of  the  (hips  perifhed.  Upon  this  evidence,  the  jury  were 
of  opinion,  under  the  direction  of  the  Chief  Juft'ce,  that  the 
terms  of  the  warranty  had  not  been  performed,  and  they  there- 
fore found  a  verdict  for  the  underwriters,  the  defendants.  After 
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CHAP,    this  queRion  had  been  fully  argued  at  the  bar,  the  three  judges, 
:     ii  f.     jyr^  ju{t;ce  dfihurjl  being,  at  that  time,  one  of  the  Lords  Com- 
miffioners  of  the  Great  Seal,  delivered  their  opinions  feverally. 

Lord  Mansfield.  —  "  Though  the  underwriters  and  infured  are 
equally  innocent  ;  yet  I  cannot  help  faying,  that  now,  as  well 
as  at  the  trial,  my  inclination  led  me  to  wim,  that  the  plaintiffs 
were  in  the  right.  But  the  more  it  is  argued,  it  is  the  lefs  liable 
to  difpute.  There  are  hypothetical  contracts  and  conditional 
contra6tsT  In  the  former,  the  contract  depends  upon  an  event 
taking  place  ;  there  is  no  latitude  ;  no  equity  ;  the  only  queftion 
is,  has  that  event  happened.  But  conditional  contracts  admit  of 
a  more  liberal  conftrucYion.  Now  the  only  queftion  upon  this 
contract  is,  Whether  this  fhip  has  departed  with  convoy  ?  A  great 
deal  muft  be  referred  to  the  ufage  of  merchants.  The  govern- 
ment appoints  a  convoy  for  the  trade,  and  alfo  names  a  place  of 
rendezvous.  Then  comes  the  reference  to  che  ufage  of  mer- 
chants ;  the  voyage  is  begun  at  Kingjlon  ;  but  the  rifk  only  com- 
mences at  Blue-fields.  Now  though  Lord  Rodney  defiresthe  cap- 
tain of  the  Gtorieux  to  take  any  {hips  he  may  pick  up  in  his  way, 
and  convoy  them  to  Blueftlds  ;  yet  the  warranty  in  the  policy 
by  the  ufage,  does  not  require  convoy  to  Eluejlelds.  The  fecond 
reference  to  the  ufage  of  merchants  is,  What  is  efteemed  a  con- 
voy by  merchants  ?  A  convoy  is  a  naval  force  ,  under  the  command 
of  thatperfon,  'whom  government  bus  appointed.  They  truft  to  the 
knowledge  of  government,  which  mud  be  fuppofcd  to  be  better 
acquainted  with  the  plans  and  force  of  the  enemy,  and  with  the 
flrength  neceffary  to  repel  their  attempts.  Now  this  is  the  ge- 
neral ufage,  to  which  matters  of  this  kind  are  referred.  Then 
let  us  fee  what  the  cafe  is  here.  —  Lord  Rodney  appoints  Admiral 
Graves  to  go  with  ten  fail  of  the  line  to  Bluefalds  ;  and  from 
thence  to  convoy  the  Jamaica  trade  to  Great  Britain.  When  they 
come  to  the  place  of  rendezvous,  they  take  failing  orders  from 
the  Admiral,  which  are  ejfintial  to  convoy  t  as  by  them  they  know 
the  fignals,  for  what  places  they  are  to  fleer,  in  cafe  of  difper- 
fion  by  ftorm,  or  any  other  juft  caufe  (a).  Admiral  Graves  >  on 

the 
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(a)  Since  the  two  former  editions  of  this  work,  I  have  met  with  a  cafe  of  Veedtr.  v. 
Wilmot,  at  Guildball,  July  1744,  in  the  time  of  Lord  Ch'ef  Juflice  Lee,  where  the  ihip 
infured  had  departed  from  Londin,  and  arrived  at  the  Downs  zid  Augufl,  where  the 
Crafton  and  Lenox  (the  convoy)  were  under  fail,  and  the  captain  fent  one  of  his  men 
«n  board  for  failing  grdjrsj  which  were  refufsd  j  brt  th«  commodwc  fali,  «  keep  on, 

«   and 
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the  26th  of  Tw/y,  for  reafons  beft  known  to  himfelf,  thinks  he  has   C  H  A  P, 

XVill 
got  all  the  {hips,  for  which  he  ought  to  ftay,  and  proceeds  on 

his  voyage.  He  leaves  no  order  for  the  Glorieux  to  follow  him 
to  Cape  Antbonio ;  and  though  it  is  very  true,  that  it  is  in  the 
power  of  the  Commander  in  Chief  to  change  the  place  of  ren- 
dezvous, yet  in  this  cafe  it  is  not  true,  as  was  fuppofed  in  argu- 
ment, that  Cape  Anthonio  was  appointed.  At  the  time  of  failing 
from  BluefieldS)  the  Glorieux  was  no  part  of  the  convoy  ;  for  fhe 
did  not  come  there  till  two  days  after  the  fleet  was  gone.  Upon 
thefe  fa£b  it  did  appear  to  me,  and  to  the  jury  at  the  trial,  that 
the  warranty  was  not  complied  with  :  I  continue  of  the  fame 
opinion  now  ;  and  that  this  rule  fhould  be  dif charged/' 

Mr.  Juftice  Willes. — "  I  cannot  perfectly  coincide  with  every- 
thing which  Lord  Mansfield  has  laid  down.  The  form  of  the 
contract  is  in  general  words  "  to  depart  with  convoy"  without 
mentioning  any  particular  day,  or  pointing  out  any  fpecifie 
convoy.  The  terms  of  the  policy  feem  to  me  to  have  been 
literally  and  fubflamially  complied  with  ;  for  there  was  no  laches 
on  the  part  of  the  Arundel ;  fhe  came  with  all  poflible  expedi- 
tion, and  was  at  Bluefidds  two  days  before  the  time  appointed 
for  failing.  When  Captain  Mann  found  that  the  fleet  was  gone, 
he  did  every  thing  in  his  power  for  the  fecurity  of  the  (hip  ;  for 
he  put  himfelf  under  the  protection  of  the  Glerieux>  which  was 
appointed  by  Lord  Rodney  to  make  a  part  of  the  convoy :  and  it 
appears  in  evidence,  that  in  every  refpecl:  Captain  Cadogan  be- 
haved as  a  convoy.  I  have  fearched  a  good  deal  for  cafes;  and  videpoft. 
I  can  only  find  one  in  Strange^  1250,  upon  the  fubjedl:  of  fail-  P  453- 
ing  orders ;  and  I  do  not  think  that  cafe  goes  fo  far  as  to  fay, 
that  failing  orders  are  eflential  to  a  convoy.  The  lofs  of  the 
Arundel  happened  long  fubfequent  to  her  joining  the  fleet;  and  I 
am  therefore  of  opinion,  that  the  warranty  in  this  policy  has 
been  fubftantially  performed." 

Mr.  Juftice  Butter.— "In  deciding  this  cafe,  it  is  not  neceflary 
to  fay,  whether  failing  orders  are  eflential  or  not:  as  at  prefent 
advited,  I  do  not  fay  that  they  are  abfolutely  neceflary.  The 


«  and  Twill  take  care  of  you  j1*  and  the  fliip  being  loft  that  night  by  ftriking  on  the 
jhore,  the  queftion  was,  If  the  fhip  was  put  under  c  >n?oy,  having  no  failing  or  Jen  f 
And  it  was  held  foe  was,  and  the  plaintiff  had  a  verdift.  Note  to  the  third  edition. 

KK  3  prefcnt 
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CHAP,  prefent  queftion  is  (imply  this :  Did  the  Arundel  fail  with  con* 
voy  ?  This  is  a  condition  which  muft  be  literally  complied  with, 
as  all  the  cafes  agree.  As  to  the  queftion  itfelf,  it  is  undoubt- 
edly a  queftion  of  facl :  and  the  facts  of  the  cafe  feem  to  me  to 
prove,  that  the  Gloritva  was  no  part  of  the  convoy.  Admiral 
Graves  had  failed  before  they  arrived  ;  and  that  circumftance, 
which  my  Lord  ftated,  feems  very  material,  that  no  orders  were 
left  behind  for  the  Glorieux.  I  fay  that,  on  this  evidence,  (he 
was  not  a  part  of  the  convoy :  for  in  order  to  make  her  fo,  it 
muft  appear  that  fhe  was  under  the  orders  of  Graves.  Did  he 
leave  her  behind  to  take  care  of  the  fhips  that  remained  ?  If  fo, 
it  would  alter  the  cafe  very  materially.  But  there  was  no  fuch 
idea ;  for  if  there  had,  the  Glorieux  would  have  remained  at 
Minefields  for  the  reft  of  the  fhips,  until  the  ift  of  Augujl :  on 
the  contrary,  Captain  Cadogan^  finding  that  Admiral  Graves  was 
gone,  immediately  followed  ;  for  his  fole  object  was  to  join  Ad* 
rnjral  Graves.  Ships  mujl  fall  under  the  convoy  appointed  by  the  go- 
vernment of  the  country,  who  proportion  the  ftrength  of  it  to  the 
neceflity  of  the  times.  To  what  end  would  this  care  be  taken, 
if  merchantmen  were  to  fail  under  the  protection  of  fingle  fhips, 
with  which  they  may  happen  to  meet  ?  I  am  therefore  of  opi- 
nion, that  if  a  (hip  do  not  fail  with  the  convoy  appointed  by 
government,  it  is  not  a  failing  with  convoy,  within  the  terms 
of  the  policy/1  The  rule  for  a  new  trial  was  therefore  dif» 
charged  (a). 


Webb  v. 
Thomfon, 
i  Bof.  & 
Full.  5. 


This  queftion  refpetling  the  neceflity  of  having  failing  inftruc^ 
tions  from  the  commander  of  the  convoy  came  on  to  be  con- 
fidered  in  the  Court  of  Common  Pleas,  upon  a  motion  for  a  new 
trial,  when  Mr.  Juftice  Butter,  in  the  abfence  of  Lord  Chief 
Juftice  Jfiyre,  £iid,  "  Had  not  my  Lord  mentioned  that  the  ver- 
dicl:  was  entirely  to  his  fatisfa&ion,  I  mould  not  decide  upon 
this  application  in  the  firft  inftance.  The  cafe  is  here  brought 
to  a  queftion  of  law.  In  point  of  laiu^  then}  the  general  proportion 
i/,  that  failing  injlruFiiws  are  tiecejary.  I  have  never  decided  this 


Sittings  at  (<*)  Another  a&ion  was  brought  upon  the  Tame  policy  againft  another  of  the  under* 

Guildhall  witters  j  and  although  a  verdifl  in  that  cafe  was  found  for  the  plaintiffs :  yet  it  feems  to 
before  Mr.  me  to  jeave  ^  d0ft,jne3  above  advanced  unfbaken  :  for  upon  the  fecond  trial  it  was 
after  E^after*  PrjV«d,  be- ond  all  doubt,  that  the  G  orieux  was  in  truth  a  part  of  the  convoy,  a  faft, 
Ttrm  1784.  which  was  left  doubtful  on  the  faft.  j  and  it  was  upon  that  fadl  that  Lord  Mansfield  and 
Mr,  Juflice  Ei»ller  chiefly  relied, 

cafe 
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fe  myfci/,  but  it  has  often  been  determined  at  Guildhall.  I  do  CHAP. 
not  fay  that  there  may  not  be  cafes  in  which  they  may  be  dif- 
penfed  with.  In  Hibbertv.  Pigou,  my  exprdfion  is,  "  It  is  not 
neceilary  to  fay,  whether  failing  orders  are  elfential  or  not  ;  as 
at  prefent  advifed,  I  do  not  fay  that  they  are  abfolutely  necef- 
fary.'1  The  cafe  of  Victoria  v.  Cteevegoes  no  further.  If  the  See  poft. 
captain,  from  any  misfortune,  fiom  ilrefs  of  weather,  or  other  453- 
circumftances,  be  abfolutely  prevented  from  obtaining  his  in- 
ftrucfcions,  ftill  it  is  a  departure  with  convoy  :  but  then  he  mud 
take  the  earlieft  opportunity  to  obtain  them.  Generally  fpeak- 
ing,  unltfs  failing  inllruttions  are  obtained,  the  warranty  is  not 
complied  with  :  the  captain  cannot  anfwer  fignals  ;  he  does  not 
know  the  place  of  rendezvous  in  cafe  of  a  ftorm  ;  he  does  not 
in  effect  put  himfelf  under  the  protection  of  the  convoy,  and 
therefore  the  underwriters  are  not  benefited."  The  other  judges 
concurred  in  this  opinion. 

In  a  dill  Liter  cafe,  in  an  a£Tion  on  a  policy  of  infurance  on  France  r. 
the  (hip  Potemai-l',  at  and  from  Jamaica  to  London^  warranted  to  Sittings'  at 
depart  with  convoy  from  the  place  of  rendezvous  on  or  before  Guli°I>f!1, 

1  *  .  after  Mich. 

the  id  of  Augvft  1705  :  it  was  admitted  that  the  vefTel  never  had  38  Geo.  3. 
got   fo  near  to  the  admiral,   who  had  in   faft  left  the  place  of 
rendezvous  before  the  Pctomack  arrived  there,  as  to  obtain  fail- 

ing orders,   when  he  loft    fight  of   the  convoy,  and  was  after-  ^r^e'y 

wards  taken.     The  plaintiff's  object  was  to  get  a  decifion  upon  judgment  of 

the  point,    How  far  failing  inflruSthns  were  t/ential  to  the  failing  ^jjjjji 
ivitb  convoy  ?                                                 >Q  the  cafe  of  AiKerfon  v.  Pitcher,  I  Bof.  &  Full.  264. 

Lord  Kenyan  exprefTed  the  (Irong  inclination  of  his  opinion  to 
be,  that  they  were  effenthl,  but  would  not  decide  it,  as  this 
veflel  had  never  in  faff  joined.  The  plaintiffs  were  nonfuited. 

Although  the  decifions  of  the  courts  of  common  law  require 
no  additional  authority  to  fupport  them  ;  yet  it  will  be  proper, 
merely  by  way  of  iliuftration,  to  point  out  to  the  reader,  in 
what  cafes  the  opinions  of  foreign  writers  agree  with  the  deter- 
minations of  the  Englijh  courts  of  juftice.  Monfieur  D'Emen- 
gon>  a  very  diftinguifhed  French  'writer  upon  this  branch  of  ju-  p. 
rifprudence,  puts  this  cafe:  "  On  avoit  fait  des  affurances  fur 
"  un  navire,  de  fortie  de  Marfeille  jufq'aux  Detroits  de  Gibral- 
"  tar,  et  dans  la  police,  il  etoit  dit  que  le  navire  partiroit  de 
(*  Jblarfiille  fius  lefcorie  (Fun  bailment  de  roi  ;  auiremcnt^  affurance 
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CHAP.  (<  tniHe.  Une  fregate,  chargee  de  munitions  de  guerre  pour 
v  „  j  "  AlgeftraS)  fe  trouvoit  a  I'Eftaqut.  Le  navire  afTure  mit  a  la 
*•  voile  (bus  les  aufpices  de  cette  fregate,  qui  lui  accorda  pro- 
•'  te&ion,  et  qui  panit  en  mcme  .temps.  Confulte  fur  ce  cas* 
<c  je  fus  ci'avis  que  fi  le  navire  etoit  pris  par  les  ennemis,  les  af- 
"  furcurs  feroinet  fondes  a  refufer  le  payment  de  la  perte :  car 
"  autre  cbofe  eft  d'etre  fous  I'efcorte  d'un  bailment  du  roiy  et  autre  chofe 
"  eft  de  naviguerfimplementfousfesavfpices" 

See  the  cafe.  From  the  cafe  of  Hibbert  and  Pigou  we  colle&  this;  that  a 
convoy  appointed  by  the  admiral  commanding  in  chief  upon  a 
ftation  abroad,  is  a  convoy  appointed  by  government.  And  be- 
fides  the  inftru6lion  it  affords,  applicable  to  the  particular  fub- 
je£t,  for  which  it  was  here  inferted,  it  ferves  to  eftablifh  fome 
principles  laid  down  at  the  beginning  of  this  chapter;  that  whe- 
ther the  lofs  do  or  do  not  happen,  on  account  of  the  breach  of 
the  warranty,  ft  ill  the  policy  is  forfeited  :  for  in  that  cafe,  the 
ihip  infured  periihed  in  a  ftorm,  long  after  (he  had  joined  the 
regular  convoy  ;  and  conffquently  the  lofs  did  not  happen,  on 
account  of  the  breach  of  the  condition. 

Having  feen  what  (hall  be  deemed  a  convoy,*1  let  us  proceed 
to  confider  what  mail  be  a  departure  with  convoy,  within  the 
'meaning  of  a  warranty  to  de-part  with  convoy.  The  rule  on  this 
point  is  ihort  and  clear,  that  fuch  a  warranty  implies,  that  the 
(hip  (hall  go  with  convoy  from  the  ufual  place  of  rendezvous* 
at  which  the  (hips  have  been  accuftomed  to  aflemble  ;  as  .$>/>- 
head,  or  the  Dowtts,  for  the  port  of  London ;  and  Btuefields  for 
all  the  ports  in  Jamaica.  And  from  the  particular  port  to  fuch 
ufual  place  of  convoy,  the  (hip  is  protected  by  the  policy. 

Lfttiulliei's  Thus  in  an  a&ion  on  a  policy  of  infurance  by  the  defendant  at 
cafe,  2  Salk,  j^on^on^  Jnfuring  a  iliip  from  thence  to  the  Eafl  Indies,  -warranted 
to  depart  nvith  convoy ;  the  declaration  flates,.  that  the  (hip  went 
from  London  to  the  Downs,  and  from  thence  ivith  convoy,  and  was 
loft.  After  a  frivolous  plea  and  demurrer,  the  cafe  itood  upon 
the  declaration,  to  which  it  was  objected,  That  here  was  a  de- 
parture without  convoy. 

PerCuriam.  The  claufe,  warranted  to  depart  with  convoy,  muft  be  con, 
flrued  according  to  the  ufage  among  merchants  ;  that  is,  from 
fuch  place,  where  convoys  are  to  be  had,  as  the  Downs y  &c. 
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It  is  true,  Lord  Chief  Juftice  Holt,  upon  that  occafion,  was  of  c 
a  different  opinion  j  but  the  judgment  of  the  other  judges  was 
relied  upon,  and  confirmed  in  the  following  cafe  by  Lord  Chief 
Juftice  Lee,  and  has  alfo  been  recognized  in  feveral  other  cafes* 
in  which  the  queftion  has  come  collaterally  before  the  Court.  In. 
deed,  of  late  years,  it  has  been  tacitly  acquiefced  in;  for  there 
never  was  a  convoy  from  the  port  of  London. 

On  an  infurance  from  London  to  Gibraltar,  warranted  tv  depart  Gordon  v 
with  convoy,  it  appeared  that  there  was  a  convoy  appointed  for  a  ^'a.VzG?. 
that  trade  at  Spithead,  and  the  (hip  Ranger  having  tried  for  con- 
voy in  the  Downs,  proceeded  for  Spithead,  and  was  taken  in  her 
way  thither.  The  infurers  infilled,  that  this  being  the  time  of  a 
French  war,  the  (hip  {hould  not  have  ventured  through  the 
Channel,  but  have  waited  in  the  Downs  for  an  occafional  con- 
voy. And  many  merchants  and  office-keepers  were  examined 
to  that  purpofe.  But  Lord  Chief  Juftice  Lee  held,  that  the 
(hip  was  to  be  confidered  'as  under  the  defendant's  infurance 
to  a  place  of  general  rendezvous,  according  to  the  interpretation  of 
the  words,  "  warranted  to  depart  with  convoy."  Balk,  443. 
And  if  the  parties  meant  to  vary  the  infurance  from  what  is 
commonly  underftood,  they  {hould  have  particularized  her  de- 
parture with  convoy  from  the  Downs.  The  jury  was  compofed 
of  merchant*,  who  found  for  the  plaintiff,  upon  the  ftrength  pf 
this  direction. 

A  fimilar  decifion  was  made  in  the  year  1781,  by  the  Admi-  Tom  ^ 
ralty  of  Prance,  which  is  reported  in  the  work  of  Emerigon.  p.  166. 

Upon  this  kind  of  warranty,  it  is  to  be  obferved,  that  although 
the  words  commonly  ufed  are,  "  to  depart  with  convoy,"  or, 
"  to  fail  with  convoy;"  yet  they  extend  to  failing  with  convoy  a  Salk.  443. 
throughout  the  whole  of  the  voyage,  as  much  as  if  thofe  words 
were  inferred.  Indeed  to  fuppofe  the  contrary  would  introduce 
an  infinite  variety  of  frauds  ;  as  a  fhip  would  fail  out  of  harbour 
with  the  convoy,  continue  with  it  for  an  hour  or  two,  then  leave 
it,  and  run  every  peril,  at  the  rifle  of  the  underwriter.  If,  there- 
fore, the  convoy  is  only  to  go  a  part  of  the  way,  that  is  not  a  com- 
pliance with  the  warranty  5  and  the  infurer  is  difcharged  from, 
his  engagements* 

This 
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CHAP.       This  was  one  of  the  points  ruled  in  Jeffreys  v.  Legendra,  that 

t    ._^_  \  will  be  quoted  at  length  prefently,  in  which  Lord  Chief  Juftice 

.3  Lev.  320.  Holt  and  the  reft  of  the  Court  held,  that  although  the  words  of 

the  policy  only  were  "  to  depart  with  convoy,"  yet  they  extend 

to  fail  with  convoy  throughout  the  whole  voyage. 

In  a  more  modern  cafe,  however,  this  doctrine  came  again  in 
queftion;  and  after  very  full  confideration,  the  opinion  of  Eord 
Holt  was  unanimoufly  confirmed  by  the  whole  Court  of  King's 
Bench. 

Lilly  *.  ft  was  an  action  for  money  had  and  received,  brought  againft 

Boug!?*.  an  underwriter  for  a  return  of  premium.  The  polity  was  on 
the  fhip  the  Parker  G  alley  t  "  at  and  from  Venice  to  the  Currant 
«*  I/lands,  and  at  and  from  thence  to  London"  at  a.  premium  of 
five  guineas  per  cent.  <(  to  return  i  per  cent,  if  the  flip  failed  ivith 
"  convoy  from  Gibraltar,  and  arrived.3*  The;  Ihip  touched  at 
Gibraltar  on  her  way  home,  and  failed  from  thence  under  con- 
voy of  the  Zephyr  {loop  of  war,  but  the  convoy  'was  dejilned  only  to  go 
to  a  certain  latitude^  aboitt  as  far  as  Cape  Ftnifterre,  being  ordered 
on  the  Lt/bon  ftation;  and  accordingly  the  fhip  and  con- 
voy feparated,  and  the  (hip  arrived  fafe  at  London*  The  only  ' 
queftion  in  the  cafe  was,  Whether,  by  the  terms  of  the  policyy 
the  condition  for  the  return  of  premium  was  *  departure  from  Gib- 
r altar  withjuch  convoy  as  conld  be  met  with,  for  whatever  part  of  the 
•voyage  that  might  happen  to  bet  or  a  departure  with  convoy  for  the 
•voyage  ?  The  trial  came  on  before  Lord  Mansfield  and  a  com- 
mon jury,  when  a  verdict  was  found  for  the  plaintiffs. 

A  rule  having  been  obtained  to  fhew  caufe  why  there  fhould 
not  be  a  new  trial :  the  evidence  frodi  his  Lordftiip's  report  ap- 
peared to  be  thus  :  That  the  plaintiffs  had  called  witneffes  (one 
of  whom  was  Mr.  Gormany  an  eminent  merchant)  to  prove  that 
for  fome  years  paft,  when  convoy  for  the  voyage,  or  the  whole 
voyage  was  intended,  thofe  explanatory  words  had  been  added, 
and  that,  by  this  ufage,  the  expreflions  of  "Jailing  with  convoy" 
and  "  failing  with  convoy  for  the  voyage,"  had  received  (lifting 
technical  meanings  :  "  with  convoy,"  fignifying  whatever  con- 
voy the  fhip  fhould  depart  with,  whether  for  a  greater  or  lefs 
part  of  the  voyage.  Several  policies  were  alfo  produced,  which 
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liad  been  filled  up  at  the  office  of  the  fame  broker,  who  had  pre-  CHAP. 
pared  that  which  had  given  occafion  to  this  caufe,  in  which  the  XVIIL 
words  "  for  the  voyage,"  or  "  for  England"  were  added.  The 
captain  proved,  that  at  the  time  when  he  left  Gibraltar,  no  other 
convoy  was  to  be  had.  The  witneffes  for  the  defendant  fwore, 
that  they  underftood  the  words  "  with  convoy,"  to  mean,  convoy 
for  the  voyage  j  and  the  broker  faid,  that,  at  the  time  this  policy 
was  figned,  he  underftood  and  apprehended  it  was  fo  under- 
ftood by  all  the  parties,  that  the  convoy  was  to  be  for  the  voyage, 
and  that  the  return  was  fuch  as  was  ufual,  when  convoy  for  the 
voyage  was  meant.  His  Lordfhip,  after  dating  the  evidence, 
faid,  that  when  the  cafe  was  opened,  he  thought,  on  the  face  of 
the  policy,  that  the  words  muft  mean  for  the  voyage.  He  had 
not  admitted  the  counfel  to  afk  the  opinion  of  the  witneffes  on 
the  conftruclion  j  but  to  learn  whether  there  was  any  ufage  in 
this  cafe,  which  would  give  a  fixed  technical  fenfe  to  the  words. 
This  was  a  queftion  of  fac~fc  to  be  afcertained  by  evidence,  and 
proper  for  the  confederation  of  a  jury. 

The  cafe  was  fully  argued  at  the  bar. 

Lord  Mansfield. — "  On  the  words  I  was  ftrongly  of  opinion, 
that  the  policy  meant  a  departure  with  convoy  intended  for  the 
yoyage.  The  parties  could  not  mean  a  departure  with  convoy, 
which  might  be  defigned  to  feparate  from  the  ihip  in  a  minute 
or  two ;  though  when  convoy  for  the  whole  of  a  voyage  is 
clearly  intended,  an  unforefeen  feparation  is  an  accident,  to 
which  the  underwriter  is  liable  ;  for  the  meaning  of  fuch  a  war- 
ranty is  not  that  the  fhip  and  convoy  fhould  continue  and  arrive 
together.  But  I  flill  think  that  the  evidence  was  properly  ad- 
mitted at  the  trial  of  this  caufe  ;  becaufe  the  fenfe  contended 
for  by  the  plaintiffs,  was  not  inconfiftent  with  the  words  of  the 
policy,  and  therefore  it  was  material  to  fee  what  the  ufage  was. 
I  laid  great  ftrefs  on  Mr.  Gorman's  teftimony.  I  did  not  con- 
fider  him  as  a  common  witnefs.  However,  it  feems,  from 
what  I  have  heard  fince,  that  people  in  the  city  are  diflatisfied 
with  the  verdict,  and  think  the  evidence  of  the  plaintiff's  wit- 
neffes  was  founded  on  a  miftake.  Certainly  critical  nicetiei 
ought  not  to  be  encouraged  in  commercial  concerns ;  and  where- 
ever  you  render  additional  words  riecefTary,  and  multiply  them, 
you  alfo  multiply  doubts  and  criticifms.  It  rnay  be  hard,  be- 
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CHAP,   caufe  words  have  been  added  in  fome  inftances,  to  force  a  con- 
I1L      ftru£Hon  in  this  cafe,  from  the  omiffion  of  them.     The  queilion 
is  of  great  importance."  —  The  rule  therefore  was  made  abfolute. 

Doug  p.  74.       The  new  trial  came  on  before  Lord  Mansfield  at  the  fittings 
note  (7;.      after  Trinity  term,  19   Geo.  3.  when  the  verdict  was  found  for 
the  defendant,  the"  infurer. 


Dong.  7-3. 


But  although  it  has  been  thus 'fettled,  that  a  (hip  muft  depart 
with  convoy  for  the  whole  of  the  voyage  ;  yet  in  the  lad  cafe,  it 
was  truly  faid  by  Lord  Mansfield,  that  an  unforefeen  feparation 
is  an  accident,  to  which  the  underwriter  is  liable.  It  is  the  law 
of  reafon  and  common  fenfe  ;  for  it  would  be  the  height  of  in- 
jufcice  and  cruelty  to  heap  misfortune  upon  misfortune,  and  to 
fay,  that  becaufe  a  (hip  has  been  feparated  from  her  convoy  by 
ftrefs  of  weather,  or  the  fury  of  the  elements  (perils  infured 
againft  by  the  policy),  that  the  infured  (hall  fuffer  ftill  greater 
mifery,  by  being  deprived  of  that  indemnity  which  he  had  fe- 
cured  to  himfelf  by  paying  a  fufEcient  and  adequate  premium. 
The  law  of  England  does  not  tolerate  fuch  principles  :  and  the, 
firft  decifion  upon  the  fubjecl:  was  fuch,  that  it  never  has  been 
departed  from  in  any  inftance. 

Aflumpfit  on  a  policy  of  infurance  made  in  the  ufual  form, 
"  from  London  to  Cadiz,  warranted  to  depart  with  convoy." 
aSaik.443.  TJpon  the  general  iffue  pleaded,  the  jury  found  a  fpecial  verdict, 
dating,  that  the  (hip  did  depart  from  the  port  of  London,  in  com- 
pany of  the  convoy  intended,  and  failed  together  as  far  as  the 
IJle  of  Wight,  in  purfuance  of  the  voyage  towards  Cadiz  ;  and 
there  they  were  feparated  by  ftrefs  of  weather  ;  that  the  convoy 
put  into  lorbay^  and  the  infured  fhip  into  the  port  of  Foivey  in 
Cornwall.  That  three  days  afterwards,  the  wind  fetting  right 
to  bring  the  convoy  down  the  channel,  the  mafter  of  the  infured 
fhip  failed  out  of  Fowey  on  purpofe  to  meet  the  convoy ;  but  it 
did  not  come  :  and  then  the  infured  fhip  wasfeized  with  another 
ftorm,  fo  that  (he  could  not  return  from  whence  (lie  came,  but 
was  driven  upon  the  French  coaft,  and  there  taken  by  the 
enemy. 

Cartb.ai6.  After  feveral  arguments  of  this  fpecial  verdict,  the  plaintiff 
had  judgment  ^r  totam  citriam  ;  and  their  principal  reafon  was, 
becaufe-there  was  no  manner  of  neglect,  or  other  default  found 

in 
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in  the  matter  of  the  (hip  ;  but  it  appeared  he  had  done  all  in  his  CHAP. 
power  to  keep  in  company  of  the  convoy.    Il  is  found  exprefsly,  ^       ^ 
that  he  departed  with  convoy  from  his  firft  port,  which  anfwers 
the  words  of  the  policy  :  but  it  would  have  been  otherwife,  if 
any  fraud  or  neglect  had  been  found  in  the  mailer  of  the  infured 
fhip  after  his  departure,  notwithftanding  he  departed  out  of  the 
firft  port  with  convoy  ;  for  the  meaning  of  the  words  *'  *var~ 
ranted  to  depart  •with  convoy"  is,  that  the  infured  fhip  (hould  keep 
company  with  the  convoy,  during  the  whole  voyage,  if  poflible. 

Even  where  the  (hip  has  by  tempeftuous  weather  been  p  re-   poslfl°  ft£ 
vented  from  joining  the  convoy  at  all,  at  leaft,  of  receiving  the  ^e  cafes 
orders  of  the  commander  of  the  (hips  of  war,  if  fhe  do  every  et.feq.ttd% 


thing  in  her  power  to  effecl:  it,  it  (hall  be  deemed  a  failing  with 

convoy,  within  the  terms  of  the  warranty.  may  arife  as 

to  the  fol- 


The  plaintiff  had  infured  on  goods  in  the  John  and  Jane>  from 
Gottenburgh  to  London  ,  with  a  warranty  to  depart  •with  convoy  from 
Fledery.  In  July  1744,  the  (hip  failed  from  Gottenburgh  to 
Flecker^  and  there  (he  waited  for  convoy  two  months.  On  the 
2  1  ft  of  September,  at  nine  in  the  morning,  three  men  of  war,  «  Stra. 
who  had  one  hundred  merchant  (hips  in  convoy,  ftood  off  1Z5°* 
Fleckery,  and  made  a  fignal  for  the  (hips  there  to  come  out,  and 
likewife  fent  in  a  yaul  to  order  them  out.  There  were  fourteen 
(hips  waiting,  and  the  John  and  Jane  got  out  by  twelve  o'clock, 
and  one  of  the  firft  ;  the  convoy  having  failed  gently  on,  and 
being  two  leagues  a-head.  It  was  a  hard  gale,  and  by  fix  in  the 
afternoon,  the  (hip  came  up  with  the  fleet;  but  could  not  get  to 
either  of  the  men  of  war  for  failing  orders,  on  account  of  the 
gale  of  wind.  It  was  ftormy  all  night,  and  at  day  -break  the 
(hip  in  queftion  was  in  the  midft  of  the  fleet  ;  but  the  weather 
was  fo  bad,  that  no  boat  could  be  fent  for  failing  orders.  A 
French  privateer  had  failed  arnongft  them  all  night  :  and  it  being 
foggy  on  the  22d,  attacked  the  John  and  Jane  about  two,  who 
kept  a  running  fight  till  dark,  which  was  renewed  the  next 
morning,  when  (he  was  taken.  For  the  defendant  it  was  in- 
fifted,  that  this  (hip  was  never  under  convoy,  nor  is  ever  confi- 
dered  fo,  till  they  have  received  failing  orders  ;  and  if  the  wea- 
ther would  not  permit  the  captain  to  get  them,  he  (hould  have 
gone  back, 

But 
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But  the  Chief  juflice  and  the  jury  were  both  of  opinion,  that 
as  the  captain  had  done  every  thing  in  his  power,  it  was  a  de- 
Sir  William  parting  with  convoy :  and  thofe  agreements  are  never  confined 
to  precife  words  ;  as  in  the  cafe  of  departing  with  convoy  from 
London,  when  the  place  of  rendezvous  is  Spithead,  a  lofs  in  going 
thither  is  within  the  policy.  So  the  plaintiff  recovered. 

But  it  is  evident  from  all  that  has  been  faid,  that  if  there  be 
an  opportunity  of  convoy,  if  the  convoy  throw  out  repeated 
fignals  to  join  ;  and  by  the  negligence  and  delay  of  the  captain 
of  the  infured  fliip,  the  opportunity  be  loft,  the  warranty  to  de- 
part with  convoy  is  not  complied  with,  and  the  underwriter  is 
difcharged. 


Taylor  v. 
Woodnefs, 
Sittings  at 
Guildhall, 
Hi!.  Vac. 
4  Geo.  3. 


Smith  v. 

Readfluw, 
London, 
Sittings  aft. 
Eaft.  1781. 


Thus  in  an  action  on  2  policy  of  infurance  tried  before  Lord 
Mansfield^  the  plaintiff  was  nonfuited,  there  being  a  warranty  to 
depart  with  convoy ;  and  it  appearing  from  the  evidence,  that 
the  commodore  of  the  convoy  had  made  fignals  for  failing  from 
Spithead  to  St.  Helen's  the  night  before,  and  had  made  repeated 
fignals  the  next  morning  from  feven  o'clock  till  twelve,  notwith- 
ftanding  which,  the  (hip  infured  had  neglected  to  fail  with  him, 
and  did  not  fail  till  two  hours  after,  in  confequence  of  which  (he 
was  taken  by  a  privateer  (#). 

Although  we  have  thus  feen,  that  a  (hip  muft  not  voluntarily 
depart  from  convoy  during  the  voyage  (£),  yet  this  fpecies  of 
warranty  muft  always  be  conflrued  with  reference  to  the  ufage 
of  trade,  and  to  the  orders  of  government.  For  if  the  courfe 
upon  a  particular  voyage  has  been  to  have  a  relay  of  convoy, 
protecting  the  trade  from  one  port  to  another ;  or  if  govern- 
ment appoint  a  convoy  to  efcort  the  trade  of  a  place  to  a  given 
latitude  and  no  farther ;  and  there  be  no  other  convoy  on  that 
ftation,  a  veflel,  taking  the  advantage  of  fuch  a  convoy,  has 
complied  with  the  warranty  to  fail  with  convoy  for  the  voyage. 

Thus  in  an  infurance  on  the  (hip  William,  "  at  and  from.Lon* 
don  to  Jamaica?  'warranted  to  depart  iv'ttb  convoy  for  the  voyage, 

(a)  As  to  the  duty  of  the  officets  appointed  for  convoy   to  merchant  flaps,  fee  it 
prefcribed  in  the  ftat.  of  the  13  Car.  a.  ft>t.  i.  c.  9.  art.  17  ,   which  regulations  were 
confini.eto  by  the  izd  of  Geo.  2.  c.  33.  f.  ^.  art.  17. 

(b)  This  is  now  prohibited  by  Ihtute,    See  poft,  p.  4.56. 

Lord 
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Lord  Mansfield>  in  the  courfe  0f  his  fumming  up  to  the  jury,  CHAP. 
faid,  "  A  warranty  to  fail  with  convoy  means  with  fuch  a  con-   ^     HT» 
"  voy  as  government  pleafes  to  appoint  ;  and  whether  it  confifts 
"  of  feparate  (hips  at  different  fbtionsor  not,  it  is  a  convoy  for 
cc  the  voyage  ^  therefore  on  that  point  there  is  no  doubt." 


The  fame  doftrine  was  held  by  Lord  Kenyon,  in  an  a£tion  on 
a  policy  of  infurance  at  and  from  Cadiz  to  Amjlerdam^  warranted  London, 
to  fail  with  convoy  for  the  voyage.  The  fhips  infured  had  failed  ^c^er  f 
from  Cadiz  under  a  Britijfj  convoy  ;  and  were  loft  before  they 
reached  the  Downs,  where  it  was  alleged  they  were  to  have  taken 
a  frefh  convoy  for  Amjlerdam.  The  underwriters  infifted  that 
the  convoy  ihould  have  been  direct  to  Amjierdam.  The  affured, 
on  the  othtr  hand,  contended,  that  ail  convoy  muft  be  according 
to  ufage,  and  that  in  many  voyages  there  is  no  fuch  thing  as  a 
direct  convoy,  but  that  the  veflels  proceed  by  relays  of  convoy 
from  ftage  to  ftage.  The  fpecial  jury,  with  Lord  Kenyon's  appro* 
bation,  gave  a  verdict  for  the  plaintiffs.  And  although  in  that 
cafe,  it  is  true,  the  underwriter  had  adjufted  the  policy  vuitb 
full  knowledge  of  all  the  circumftances,  which  his  lordfhip  feemed 
to  think  conclufive,  yet  there  were  other  caufes  on  the  fame  po- 
licy, where  there  was  no  adjuftment  ;  and  upon  Lord  Kenyon 
and  the  jury  declaring  that,  without  confidering  the  adjuftment, 
they  thought  the  warranty  had  been  complied  with,  the  plaintiff 
had  a  verdict,  and  no  motion  was  ever  made  for  a  new  trial  in 
any  of  thefe  caufes. 

So  alfo  the  Court  of  Common  Pleas  decided  in  an  a&ion  on  a  D'Eguino  v. 
policy  on  the  (hip  Little  Betfey,  at  and  from  London  to  St.  Se*  2  H 


warranted  to  fail  with  convoy.  The  fhip  failed  with  other  5SX- 
veflels  under  convoy  of  feveral  (hips  of  war  :  and  after  a  certain 
latitude,  the  Weazel9  one  of  the  men  of  war,  was  detached  to 
convoy  the  SpaniJJj  (hips  -,  but  the  captain  of  that  fliip  had  orders 
to  go  with  the  St.  Sebaflian  (hips  no  further  than  Bilboa,  and  in 
fadfc  he  went  no  farther.  A  verdift  paffed  for  the  plaintiff. 
When  the  cafe  came  on  before  the  Court  on  a'motion  for  a  new 
trial,  it  was  argued  for  the  underwriters,  that  warranties  are  to 
be  ftri&ly  complied  with;  and  that  however  near  the  port  of 
St.  Sebajlian  might  be  to  Bilbcat  yet  the  principle  was  the  fame; 
and  that  a  convoy  to  the  latter  place  could  no  more  be  conftrued 
to  be  a  convoy  to  the  former,  than  a  convoy  to  the  Ccpe  of  Good 
5  Hope 
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CHAP.  ff0pe  could  be  a  convoy  to  the  Eaft  Indies^  and  for  this  was  cited 
t    -T-  '_'  Hibbet  v.  Pigou  (fupra  443). 

Mr.  Juftice  Buller. — "The  cafe  of  Hibbert  and  Pigou  is  not 
applicable  to  this,  for  there  a  convoy  was  appointed  and  actually 
failed  from  Jamaica  to  England  •  as  to  the  inftance  put  at  the 
bar  of  a  convoy  to  the  Cape  of  Good  Hope,  I  entirely  differ  from  the 
counfel  on  that  point  •,  for  if  government  thought  a  convoy  to 
the  Cape  was  a  fufficient  protection  to  the  Eaft  India  trade,  and 
the  ufage  were  for  the  Eajt  India  (hips  to  fail  with  a  cosvoy  only 
to  the  Cape>  and  to  confider  that  as  the  Eaft  India  convoy,  and 
no  other  convoy  was  appointed  to  the  Eaft  Indies  y  I  ihould  hold 
that  the  warranty  was  complied  with  •,  though  I  agree  if  there 
was  another  convoy  to  the  Eafi  Indies^  it  would  be  otherwife* 
The  captain  of  a  merchant  fhip  has  nothing  to  do  with,  nor  can 
he  know  the  inftrucYions  from  the  Admiralty  to  the  king's  offi- 
cers* but  muft  take  fuch  convoy  as  he  finds,  I  am  therefore  of 
opinion  that  there  is  no  ground  at  all  for  this  motion." 

Mr.  Juftice  Heath. — "  I  am  of  the  fame  opinion.  The  owner 
of  a  mip,  when  he  makes  an  infurance,  cannot  know  the  orders 
of  the  Admiralty  refpeding  convoys." 

Mr.  Juftice  Rooke. — "  The  ground  dated  at  the  bar  feems  to 
me  to  be  more  fit  for  vthe  jury  than  the  Court,  and  the  jury  have 
found  that  the  convoy  was  fufficient." 

Lord  Chief  Juftice  Eyre. — "  I  am  fitisfied  with  the  finding  of 
the  jury," 

The  rule  for  a  new  trial  was  therefore  refufed. 

The  failing  with  convoy  has  added  fo  much  to  the  fccunty  of 
38  Ceo.  3.  our  commerce  in  time  of  war,  that  in  the  year  1798,  an  acl;  of 
«•  76-  parliament  patted  for  the  purpofe  of  compelling  (hips  to  fail  with 

convoy,  and  by  which  alfo  a  confidsrable  revenue  was  intended 

to  be  raifed. 

S«&  i.  The  firft  feclion  of  this  acl  provides,  that  it  (hall  not  be  law- 

ful for  any  (hip  or  vefiel  belonging  to  any  of  his  majefty's  fub- 
jecls  (except  as  therein-after  is  excepted)  to  fail  or  depart  from 

any 
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any  port  or  place  whatever,  unlefs  under  the  convoy  and  pro-  C  H  A  P 

teaion  of  fuch  (hip  or  (hips  as  may  be  appointed  for  the  pur- 

pofc. 

That  the  matter  or  other  perfon  having  the  charge  or  com- 
tnand  of  every  fuch  (hip  or  veflel,  which  (hall  fail  or  depart  un- 
der the  protection  of  convoy,  (hall  and  is  thereby  required  to 
ufe  his  utmoft  endeavours  to  continue  with  fuch  convoy  during 
the  whole  of  the  voyage,  or  during  fuch  part  thereof  as  fuch 
convoy  (hall  be  dire6ted  to  accompany  and  protect  fuch  (hip, 
and  (hall  not  wilfully  feparateor  depart  therefrom  upon  any  pre» 
tence  whatever,  without  order  or  leave  for  that  purpofe  from 
the  officer  having  the  command  of  fuch  convoy. 

It  is  alfo  enabled  that  if  the  mailer  or  commander  of  any  (hip 
which  is  by  this  act  required  not  to  fail  without  convoy,  (hall 
fail  without  convoy  ;  or  having  failed  with  convoy  (hall  wilfully 
depart  therefrom,  without  leave  nrft  obtained  from  the  perfon 
entrufted  with  the  charge  of  fuch  convoy,  every  fuch  matter 
{hall  forfeit  looc/.  and  in  cafe  the  whole  or  any  part  of  the 
cargo  confifted  of  naval  or  military  (lores,  the  penalty  is  I5oo/. 
with  a  power  in  the  Court,  where  the  action  may  happen  to  be 
brought,  to  mitigate  the  penalties,  fo  as  they  are  not  reduced 
to  a  lefs  fum  than  507. 

By  fection  the  fourth,  it  is  provided  that  in  cafe  of  a  failing 
without,  or  a  \viltul  defertion  of,  convoy,  every  infurance  or 
contract  or  agreement  for  any  infurance  upon  fuch  (hip,  or 
goods,  wares  or  merchandize  laden  thereon,  or  upon  any  pro- 
perty, freight,  or  other  intereft  arifing  out  of  the  fame,  whereon 
infurances  may  lawfully  be  made  (and  which  fnall  be  the  pro- 
perty of  the  matter  or  commander  of  the  fhip,  fo  failing  without 
convoy,  or  wilfully  quitting  the  fame,  or  of  any  perfon  interefted 
in  fuch  veffil  or  cargo,  who  (hall  have  directed,  or  been  any  way- 
privy  to,  or  inftrumental  in,  caufing  fuch  (hip  or  veflel  to  fait 
without  convoy,  or  wilfully  to  feparate  therefrom),  (hall  be  null 
and  void,  to  all  intents  anJ  purpofes  both  at  law  and  in  equity, 
any  contract  or  agreement  to  the  contrary  notwithftanding ;  and 
that  nothing  (hall  be  recovered  thereon  by  the  affured  for  lofs  or 
damage,  or  for  the  premium,  or  confideration  in  nature  of  a 
premium,  which  flnll  have  been  glv^i  for  fuch  infurance :  and 

L  L  II 
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If  any  party  to  fuch  infurance,  or  any  broker  or  other  perfo:? 
fliall  tranfacl  a  Settlement  on  fuch  infurance,  or  allow  any  money 
in  account,  on  fuch  infurance,  every  fudi  perfon  (hall  for- 
feit 200/. 

Scd-5.  It  Is  alfo  provided,    that  the  officers  of  the  cuftoms  fliall  not 

permit  veiTcls  to  clear'  outwards,  till  they  have  given  bond,  with 
one  furety,  in  the  penalty  of  the  value  of  the  flirp,  with  condition 
that  the  {hip  (hall  not  fail  without,  nor  wilfully  defert  the 
convoy. 

Sea.  6,  By  the  fixth  fe&ion,    this  a£l  is  not  to  extend  to  veflels,  not 

required  to  be  regiftered  by  any  acts  then  in  force  ;  nor  to  any 
^'P'  having  a  licence  figned  by  the  Lords  of  the  Admiralty  to 
fail  without  convoy,  or  by  fuch  perfons  as  (hall  be  duly  autho- 
r*zec*  ky  tnem  f°r  tnat  purpofe  ;  or  to  any  fliip  proceeding  with 
regifte<ed,  due  diligence  to  join  convoy  from  the  port  or  place  at  which  the 
tbrrefereiall  ^ame  ^a^  ^e  cleared  out  ward  &,  in  cafe  fuch  convoy  ihall  be  ap. 
without  con-  pointed  to  fail  from  fome  other  port  or  place,  except  as  to  the 
witbia  the  bond  hereby  required  to  be  taken  upon  the  clearance  outwards  ; 
exception  in  or  to  any  fhjp  DOuncl  to  or  from  any  port  in  Ireland  ;  or  to  (hips 

this  claufe  .       ^  r, 

of  tiie  fla.     bound  from  one  port  to  another  in  Great  Britain  ;    nor  to  fhips 

tU  DuffLOn§  m  ^1C  ^erv^ce  °f  tne  ^afi  In(&ay  or  Hudfons  Bay,  companies. 

a  Rof.  & 

Sea  8°9"  ^y  ^e  e^g^tn  f^<^tion,  the  a&  is  not  to  extend  to  (hips  failing 
from  foreign  ports,  in  cafe  no  convoy  is  appointed  by  the  Lords 
of  the  Admiralty  of  England^  or  perfons  authorized  by  them  at 
fuch  foreign  ports  to  appoint  convoys,  or  to  grant  licences  for 
failing  without  convoy. 


Sea.  9.  The  Lords  of  the  Admiralty  are  to  give  notice  in  the  Gazette 

that  matters  of  fhips  fliall  have  on  board,  flags  and  varies  for  the 
purpofe  of  diftin£lion,  and  of  anfwering  fignals  ;  and  without 
having  which  they  are  not  to  be  cleared  outwards. 

Se£h  io.  s0  much  of'the  aft  of  the  33  Geo.  3.  ch.  6£.  fee.  8.  as  makes 

the  mailers  of  (hips  under  convoy  liable  to  be  articled  in  the 
Court  of  Admiralty  for  difobeying  fignals  or  other  lawful  com- 
mands of  the  commodore,  or  deferting  convoy,  and  finable  at 
the  difcretion  of  the  faid  court,  in  any  fum  not  exceeding  5oo/. 
and  punifhable  by  imprisonment,  not  exceeding  one  year,  (hall 

be 
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be  painted  on  a  board,  and  affi  v? d  on  fome  confpicuous  and  con-  CHAP. 
venient  part  of  every  (hip  which  by  this  act  is  required  not  to  fail 
or  depart  without  convoy  ;  and  that   in  default  thereof   every 
mafter  or  other  perfon,  having   the  charge  or  command  of  any 
fuch  (hip,  fhall  forfeit,  for  every  fuch  offence,  the  fum  of  5O/. 

The  eleventh  fettion  directs,  that  if  any  (hip,  required  by  scft.  n. 
this  a£t  not  to  fail  without  convoy,  fhall  be  in  imminent  danger 
of  being  taken  by  the  enemy,  the  commander  of  the  fhip  (hall 
make  fignals  by  firing  guns  to  convey  information  of  his  danger 
to  the  reft  of  the  convoy,  as  well  as  to  the  fhips  of  war  under  the 
protection  of  which  he  is  failing ;  and  that  in  cafe  he  is  taken 
poffeflion  of,  he  iha)l  deftroy  all  inftructions  confided  to  him,  re- 
lating to  the  convoy  ;  and  every  commander  wilfully  neglecting 
to  make  fuch  fignals,  or  to  deftroy  fuch  inftructions,  (hall,  for 
every  fuch  offence,  forfeit  a  fum  not  exceeding  ioo/. 

The  remainder  of  this  ftatute  is  employed  in  directing  how 
the  duties  (hall  be  raifed  and  collected. 

The  third  and  laft  fpecies  of  warranty,  which  falls  under  our 
confideration,  is  that  of  neutrality  ;  or  that  the  fhip  or  goods  in- 
fured  are  neutral  property.  This  condition  fs  very  different  from 
either  of  the  two  former  ;  for  if  this' warranty  be  not  complied 
with,  the  contract  is  not  merely  avoided  for  a  breach  of  the  war- 
ranty, but  it  is  abfolutely  void  ab  initio,  on  account  of  fraud. 
This  ground  was  entered  upon  in  the  chapter  of  fraud  ;  and  the 
principle,  on  which  the  difference  turns,  is  this.  A  man  may  vide  c  10 
warrant  that  his  (hip  mall  fail  with  convoy  ;  and  if  that  condition 
be  not  complied  with,  it  is  not  his  fault,  becaufe  it  depends  upon 
the  ads  of  other  men :  but  ftill  he  is  the  fufferer,  for  he  lofes 
the  benefit  of  his  contract.  So  alfo  if  he  warrant  to  fail  on  a 
pardcular  day,  and  do  not,  he  is  guilty  of  no  crime ;  for  that 
was  a  circumftance,  the  performance  of  which  depended  on  a 
thoufand  accidents,  fuch  as  wind,  weather,  repair,  &c.  :  but 
as  he  had  exprefsly  undertaken,  he  lofes  the  effect  of  his  policy 
by  non-compliance.  But  in  neither  of  thefe  cafes,  as  I  have 
faid,  is  the  infured,  making  fuch  a  warranty,  guilty  of  any  of- 
fence. Not  fo  with  him,  who  warrants  property  to  be  neutral, 
That  is  a  fact,  which,  at  the  time  of  infuring,  muft  be  within 
his  own  knowledge  ;  and  if  he  aflert  it  to  be  neutral,  knowing  it 

LL  2  to 
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CHAP,    to  be  otherwife,  he  is  guilty  of  a  wilful  and  deliberate  falfhood, 

WTI  T  •  . 

and  incurs  moral  turpitude.  In  fuch  a  cafe,  therefore,  the  con- 
tract between  the  parties  is  abfolutely  null  and  void  to  all  intents 
and  purpofes. 

Thus  on  a  fpecial  cafe  referved  for  the  opinion  of  the  Court,  it 
4  Bum"'      appeared  that  an  aclion  was  brought  for  the  recovery  of  a  total 
*4»9-          lofs  on  a  policy  of  infurance  made  on  goods,  on  board  the  (hip 
427.    Vide    Bona  Fortunaj  at  and  from  North  Bergen  to  any  ports  or  places 
ante,  p.  444.  whatfoever,  until  her  fafe  arrival  in  London  "  warranted  neutral 
flip  and  property  "     The  (hip,  with  the  goods  fo  being  on  board 
her,  after  her  departure  from  North  Bergen^  and  before  her  ar- 
rival at  London^  proceeding  on  her  voyage,  was,  by  force  of  the 
winds,  and  ftormy  weather,  wrecked,  caft  away,  and  funk  in 
the  feas  ;  and  the  faid  goods  were  thereby  wholly  loft.    The  (hip 
called  La  Bona  Fortuna^  at  and  before  the  time  {he  was  loft,  tuas 
not  neutral  property^  as  warranted  by  the  faid  policy.  The  queftion 
was,  Whether  under  fuch  circumftances,  the  plaintiff  could  re- 
cover ?     Lord  Mansfield^  after  hearing  counfel  for  the  plaintiff, 
flopped  thofe  for  the  defendant,  faying,  the  point  was  too  clear  to 
be  argued.     There  was  a  falfliood,  with  refpecl:  to  the  thing  in- 
fured  ;  for  he  infured  neutral   property,  when  it  was  not  fo  : 
therefore  there  is  no  contract.     We  muft  give  judgment  for  the 
defendant. 

Tabbs  T.  An  American  by  birth,  who  has  refided  for  fome  years  with  his 

Bendeiack,  family  in  England^  though  himfelf  has  been  occafionally  in  Ame- 

Tr.  iSoi.  rica,  is  fo  far  to  be  confidered  as  a  Britijb  fubje6t,  that  if  a  Ihip  of 

*  d    B°f8"  k*s  be  warranted  American  property  it  is  not  to  be  deemed  fo, 

&  Pull.   *  though  the  veffel  was  built  in  America  and  regiftered  there,  and 


207.  note.     fucn  a  piajntiff  in  an  a&ion  upon  a  policy  of  infurance  was  non- 
fuited. 

If,  however,  the  (hip  and  property  are  neutral  at  the  time 
when  the  rilk  commences,  this  is  a  fufficient  compliance  with  a 
•warranty  of  neutral  property  ;  becaufe  it  is  impoffiole  for  the  in- 
fured to  be  anfwerable  for  the  confequences  of  a  war  breaking 
out  during  the  voyage.  The  infurer  takes  upon  himfelf  the  rific 
of  peace  or  war  ;  they  are  public  events,  equally  known  to  both, 
parties. 

The 
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The  plaintiffs  infured  the  fhip  the  Tonge  Herman  Hiddinga,  and   CHAP, 
her   cargo,  *' at  and   from  L 'Orient  to  Rotterdam,  warranted  a   ^_       J^ 
"  neutral  Jhip   and  neutral  property"     The  (hip  being  captured  Eden  and 
in  the  courfe  of  her  voyage  by  fome  EngllJIj  men  of  war,  the  J^nfon" 
plaintiffs  brought  this  action  againft  the  defendant,  one  of  the  Doug.  732. 
underwriters  on  the  policy,  ftating  in  their  declaration,  that  the 
defendant  fubfcribed  the  policy  on  the  28th  of  November  1780, 
and  averring  that  the  fhip  and  cargo  were  at  that  time,  neutral 
property.     The  trial  came  on  before  Lord  Mansfield  at  Guildhall^ 
when  a  verdift  was  found  for  the  plaintiffs,  fubje£l  to  the  opi- 
nion of  the  court  upon  a  cafe  ftating,  that  the  Ihip  in  queftion 
failed  from  L*  Orient,  on  the  voyage  infured,  on  the  I  ith  of  De- 
cember 1780,  having  the  infured  cargo  on  board,  and  both  tbejhip 
and  cargo  were   neutral  property  at  the  time  of  the  Jhip' s  departure 
from  L*  Orient,  and  fo  continued  until  the  20th  of  December  1 780* 
on  which  day  hoftilities  having  commenced  between  the  Englijh 
and  the  Dutch,  the  Dutch  ceafed  to  be  a  neutral  power,  and  the 
fhip  and  cargo  ceafed  to  be  neutral  property.     They  were  taken 
on  the  25th  of  December   1780,  and  condemned  as  lawful  prize, 
in  the  Admiralty  court,  on  the  ipth  of  February  1781. 

Lord  Mansfield, — "  Many  points  have  been  gone  into  in  the 
argument  on  both  fides  at  the  bar,  which  are  not  neceifary  for 
the  decifion  of  this  cafe.  For  inftance,  there  is  no  doubt  but 
you  may  warrant  a  future  event.  But  the  fingle  queftion  here  is, 
What  is  the  meaning  of  this  policy  ?  I  had  not  a  particle  of 
doubt  at  the  trial,  and  I  know  the  jury  had  none ;  but  Mr.  Lee 
preffed  for  a  cafe,  and  I  granted  one  out  of  refpect  to  him. 
What  is  the  cafe  ?  It  is  an  infurance  upon  a  (hip  and  her  cargo, 
at  and  from  L1  Orient  to  Rotterdam.  The  infured  warrant  them 
neutral,  and  the  defendant  would  have  the  court  to  add,  by 
conftru&ion,  "  and  fo  (hall  continue  during  the  whole  voyage." 
The  contract  is  not  fo.  The  infured  tell  the  ftate  of  the  fhip 
and  goods  then,  and  the  infurers  take  upon  themfelves  all  future 
events  and  rifles,  from  men  of  war,  enemies,  detentions  of 
princes,  &c.  The  parties  themfelves  could  not  have  changed 
the  nature  of  the  property ;  but  they  did  not  mean  to  run  the 
rifk  of  the  war.  If  it  made  a  ^difference  what  country  the  pro- 
perty belonged  to,  the  underwriters  fhould  have  enquired.  The 
rifle  of  future  war  is  taken  by  the  underwriter  of  every  policy. 
By  an  implied  warranty  every  (hip  rnuft  be  tight,  (hunch,  and 

i-  L  3  ftrong  ; 
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Vide  fupra. 


CHAP,  ft  rang  ;  but  it  is  fufficient  if  fhe  be  fo  at  the  time  of  her  failing. 
She  may  ceafe  to  be  fo  in  twenty-four  hours  after  her  departure, 
and  yet  the  underwriter  will  continue  liable.  The  cafe  of  Lilly 
v.  Ewer  turns  quite  the  other  way.  The  dec'ifion  there  was, 
that  the  fliip  muilt  fail  with  convoy,  according  to  the  ufage  of  the 
trade  ;  that  is,  ecnvoy  deftined  to  go  as  far  as  ufual  in  that 
voyage.  The  prefent  is  the  cleared  cafe  that  can  be.  The  war- 
ranty is,  that  things  ftand  fo  at  the  time ;  not  that  they  (hall 
continue." 

Mr.  Juftice  Willes  and  Mr.  Juftice  AJhhurJl  concurred. 

Mr.  Juftice  Butter. — u  The  cafe  of  Lilly  v.  Ewer  is  much 
a^ainfl  the  defendant,  for  it  was  not  contended  there  that  the 
(hip  muft  continue  with  the  convoy  during  the  whole  voyage.*' 
The  poftea  was  delivered  the  plaintiffs. 

Vide  infra.  And  afterwards  in  a  fubfequent  cafe  of  Saloucci  v.  Johnfon,  in 
the  courfe  of  the  argument,  Mr.  Juftice  Butler  faid ;  I  do  not 
agree  with  the  counfel,  who  contend,  that  the  property  muft 
continue  neutral  during  the  whole  voyage  :  if  it  be  neutral  at  the 
time  of  failing,  and  a  war  break  out  the  next  day,  the  underwriter 
is  liable,  + 

Tyfon  and  And  in  a  ftill  later  cafe,  which  came  on  for  trial  before  Lord 
another  v.  Kenyan  at  Guildhall,  this  point  was  one  amongft  others  faved  for 
3  Termfeep.  the  opinion  of  the  Court  of  King's  Bench.  But  when  the  cafe 
*77'  came  on  to  be  argued,  the  counfel  for  the  defendant  abandoned 

the  obje6Hon  upon  the  authority  of  Eden  v.  Parkinfon  ,•  and  Sa- 
loucci v.  JoJwfon ;  fo  that  this  point  may  now  be  confidered  as 
for  ever  clofed. 

Having  feen  what  {hall  be  deemed  a  compliance  with  a  war- 
ranty, aflerting  that  the  property  infured  is  neutral ;  and  having 
alfo  confidered  what  efTed  the  breach  of  fuch  a  warranty  has  upon 
the  contract  of  infurance ;  it  may  be  proper  to  obferve,  before 
this  chapter  is  clofed,  how  far  our  courts  of  law  hold  the  fentences 
of  foreign  courts  to  be  conclufive  evidence,  that  the  property  was 
not  neutral ;  fo  as  to  difcharge  the  underwriters. 

Before  we  proceed  to  the  confideration  of  the  effe&  of  their 
fentences,  it  is  proper  to  c^bferve,  that  the  foreign  courts  here 

5  alluded 


WITH    WARRANTIES.  463 

.rlluded  to,  the  fentences  of  which  are  in  any  cafe  to  be  held  con-   CHAP. 
clufeve,  muft  be  fuch  courts  as  are  conftituted  according  to   the    (  ^ 

law  of  nations,  exercifing  their  functions  within  the  belligerent 
country  \  a  court  of  that  ftate,  to  which  the  captor  belongs,  held 
within  its  own  territories.  If  therefore  a  Britl/b  fhip  be  captured   Have-ock  v 
by  a  French  privateer,  and  carried  into  Bergen  in  Norway,  a  neu-    R«ckwood, 
tral  ftate,    and  there  condemned  by  the  French  conful,  the  fen-  268^n' 
fence  is  contrary  to  the  law  of  nations,  and  illegal ;  and  if  after 
fuch  a  fentence,  the  owner  re-purchafc  his  fhip  at  a  publick  auc- 
tion, he  cannot  recover  the  re-purchafe  money  from  the  under- 
writer.   Such  a  contract  is  in  the  nature  of  aranfom,  and  illegal. 
The  court  of  King's  Bench,  in  deciding  the  above  point,  faid,  it 
was  a  queftion  affecting  all  commercial  dates,  and  the  point  had 
lutely  been  folemnly  decided  by  Sir  William  Scott  (the  Judge  of  See  the  cafe 
the  High  Court  of  Admiralty),  upon  grounds  that  would  recom-   Q  .^  ~Dr 
mend  the  decifion  to  all  thofe  who  filled  judicial  fituations  (a). —  Rob^fon 
It  is  certain,  indeed, -that  the  decifion  of  a  French  conful  in  a   Admiralty6 
neutral  country  can  only  be  confidered  as   the   a£t   of  a  perfon   V«1-P-'3S- 
deftitute  of  all   authority,  except  over  the  fubjec~r.s  of  his  own 
country,   and  poilefling  that,  merely  by  the  indulgence  of  the 
country  in  which  he  refides  ;  and  who  can  have  no  pretence  to 
exercife  a  jurifdiclion  in  that  neutral  country  in  any  matter,  par- 
ticularly in  the  matter  of  prize  of  war,  in  which  the  fubjetts  of 
other  ftates  may  be  concerned. 

But  fentences  of  condemnation  procured  by  the  captors  in  the  B  ,vij.x* 
country  of  a  co-belligerent,  or  ally  in  the  war,  have  been  held  to  *  Eaft's 
be  good. 

T>  f  Hughes  v. 

But  of  the  fentences  of  foreign  courts  of  Admiralty,  duly  con-   Cormiius, 


flrtuted,  the  courts  of  juftice  in  England  will  take  notice  ;  and 

if  they  have  proceeded  to  decide  the  queftion  of  prgperty  will  be   893.  936. 

held  to  be  conclufivc. 

(a)  It  was  my  intention  to  have  infeited  the  very  learned  judgment  of  Sir  Wm.  Scott , 
in  the  cafe  ci  the  Flad  Of  en  at  length  :  but  I  for&ear  to  do  fo,  as  it  is  m  w  publilhed  at 
length  in  the  8  Term  Rep.  p,  270.  note  (a]  $  and  alfo  a  full  report  of  the  caufe  in  Dr. 
Robinfon**  late  valuable  and  accurate  Reports  of  Cafes  argued  and  determined  in  the  High 
Court  of  Admiralty.  See  alfo  the  cafe  of  the  Cbrift'.pber.  a.  Rob.  209,  and  the  cafe  cf 
the  Betfey,  Kruger.  ^  Rob,  210,  n.  for  the  diftin£lion  betweer  a  condemnation  in  a  neu- 
tral country,  aud  one  in  the  country  of  a  co-belligerenr,  and  which  cHVinc"lion  was 
adopted  by  the  Court  of  King's  Bench  in  the  cafe  of  Gddy  v,  Bovill  mentioned  in  the 
text. 

L  JL  4  In 


Ternardi  v. 
Motteux, 
Dung.  575. 
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In  the  firft  cafe  as  to  the  efFecl  of  foreign  fentences  upon  'the 
contract  of  infurance  and  warranties  therein  contained,  it  was 
held,  that  the  fentence  of  condemnation  by  a  foreign  court  of 
Admiralty  is  not  conclufive  evidence,  that  the  {hip  was  not  neu- 
tral ;  unlefs  it  appear  that  the  condemnation  went  upon  that 
ground  :  consequently  the  underwriter  remains  liable.  A  fen- 
tence of  a  court  of  Admiralty  binds  all  the  world,  as  to  every 
thing  contained  within  it ;  but  where  the  caufe  of  condemnation 
does  not  appear  to  be  on  the  fpecific  ground  material  to  the 
point  in  iffue,  evidence  muft  be  admitted  in  order  to  ex- 
plain it,  , 

infurance  of  freight  and  goods  was  made  upon  the  {hip  the 
jfane  (or  Joanna)  at  and  from  Venice  to  London,  "  warranted 
"  neutral  flip  and  neutral  property"  The  caufe  was  tried  before 
Lord  Mansfeld,  at  Guildhall,  when  a  verditt  was  found  for  the 
plaintiff,  fubjecl:  to  the  opinion  of  the  court,  upon  a  cafe  which 
ftatcd  as  follows :  That  the  defendant  underwrote  the  policy  ; 
that  the  {hip  was  taken  by  a  French  frigate,  called  La  Magicienne, 
as  {lie  was  failing  from  Venice  on  her  voyage  to  London ;  that  the 
plaintiff  offered  to  give  evidence  on  the  trial,  that  the  property  of 
the  {hip  and  the  property  of  the  cargo  were  neutral ;  and  that  the 
papers  belonging  to  the  {hip  fell  overboard  by  accident,  after  {he 
was  brought  to  by  the  French  frigate :  but  the  defendant  objected 
to  fuch  evidence  being  received  ;  and  he  produced  as  the  ground 
of  his  objection  the  fentence  of  the  condemnation  of  the  {hip  in 
the  French  Admiralty  Court,  which  was  read,  and  is  as  fol- 
lows ; 

"  Lows  Jean  Marie  de  Bourbon,  Duke  de  Penthievre,  Admiral 
"  of  France.  Seen  by  us,  the  prcccs  verbal,  made  on  board  the 
<{  fnow  Joanna,  taken  by  the  king's  frigate  La  Magicienne,  corn- 
it  manded  by  M.  De  Boadcs,  dated  the  ad  of  December  lad. 
<f  Signed  Saint  Owey,  fteward,  Bouret,  Dominica  Zane  Seen 
<«  by  the  captain  commander.  Signed  Boades ; — purporting  that 
*<  the  faid  2d  of  December  laft,  at  five  o'clock  in  the  evening, 
"  his  faid  majefty's  frigate,  La  Magicienne,  commanded  by  the 
««  faid  captain  De  Bcades,  being  ten  leagues  eaft  of  Cape  de  Mou- 
«  lines,  having  difcovered  a  fnow  fteering  fouth-fouth-weft,  the 
««  wind  fouth-weft,  and  having  come  up  with  her,  and  ftopt  her, 
«  under  Venetian  colours,  after  an  hour's  chace,  the  faid  M.  De 

r*  Boades 
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*<  Boades  ordered  the  captain  to  bring  on  board  his  mufter  roll,  CHAP. 

«  paffport,   and  bills  of  loading  ;  with  which  order  the  captain      XVII[- 

"  did  not  readily  comply,  under   a   pretence    that  the  fea  was 

"  rough,  and  that  his  long  boat  was  leaky  •,  but,  being  at  laft 

"  obliged  to  comply,  upon  threats  being  made  of  firing  on  him, 

«e  and  being   come  on  board,  he  declared,  that,  in  getting  up  thf 

"  /hip's  fide,    the    box    containing  his   mufter-roll,  his  patents,  and 

«  pajjport,  had  fallen  from  his  pocket  into  the  fea,  and  only  Ihewed 

"  his  bills  of  loading  ;  by  which  they  found  the  fa  id  fnow,  the 

«  Joanna,  of  14  men,  including  officers,  commanded  by  Domi- 

«  nico  Zane  of  Vemce,  failed  from  Venice  the  l$tk  of  September, 

ct  with  a   cargo  of  12  bales  of   filk,   dried  raifins,  oil,  &c.  and 

«  other  effects  mentioned  in   the  bills   of  loading  by  him  exhi- 

Ci  bited,   for   the  account  of  fundry  perfons  in   Venice,  conftgned  to 

"  fundry  perfons  in  London,  whither  he  <was  bound.     Thefe  goods 

«  going  into  an  enemy's  country,  and  the  lofs  of  his  papers,  which 

"  had  fallen  into  the  fea,  raifing  fiifpiclom  ;  the  faid  fnow  had  been 

"  (lopped,   and  carried  by  his  majefty's  frigate,  La  Magicicnne, 

"  to  Almerla,   where  (he  had  been  put  into  the  hands  of  the 

«  conful,  after  the  faid  Saint  Owey,  lieutenant,  atling  as  fteward, 

"  and  the  faid  Bouret,  enfign  on  board  the  faid  frigate,  had  put 

"  their  feal  on  the  faid  fnow,  where  they  found  no  papers  •,  and 

"  taken  on  board  the  faid  (hip  ten  of  the  faid  fnow's  crew,  which 

*c  were  replaced  by  fix  men  from  on  board  the  Magiciennt,  and 

"  three  from   the    Aialante,   with    a    coafling  pilot,  who  have 

«'  brought  the  faid  fnow  into  the  port  of  Almerid.     The  premifes 

"  ccnfdcred,  We,  by  virtue   of   the  power  delegated  to  us  as 

"  aforefaid,  have  declared,  and  declare,  as  good  prize,  the  (hip 

"  the  jfcanna,  her  tackle,  2nd  apparel,  together  with  the  goods 

"  of  her  cargo,   and   do  adjudge  them  to  the  captors ;  that,  in 

"  confequence  of   this  decree,   the  whole  be  fold  (if  not  already 

"  done)  in  the  ufual  manner,  and  the  produce  divided  according 

«  to  the   defire  and  ordinance  of  the   king ;  made  the  28th  of 

«fc  March  1778.     We  order,  by  thefe  prefents,  the  vice  coriful 

"  of  France,   at  Almerla,   to  look  to  the  execution  of  this  our 

"  ordinance  ;  and  hereby  authorize  and  command  the  firft  tip- 

'<  ftafF,  or  ferjeant,  to   proceed  in  all  forms  rcquifite  thereto. 

"  Done   at   Paris  the    J3th   of  Jamt-ry  1779,    Rigot"      The 

queftion  dated  for  the  opinion  of  the  court  was,  Whether  the  faid 

fentence  was  not  conclufive  evidence  againft  the  plaintiff's  re. 

covering  in  this  action  ?     In  the  courfe  of  the  arguments,  the 

4  third 
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C  ^TA  p\  tmr(J  Article  o£  the  regulations  of  the  marine  of  France,  bearing. 
IIL  date  the  26th  of  July  1778,  and  alfo  the  .proces  -verbal,  made  at 
the  time  of  the  capture,  though  not  dated  in  the  cafe,  nor  given 
in  evidence  at  the  trial,  were  fo  much  referred  to,  and  feemed  of 
fuch  weight  to  the  court,  that  it  will  be  neceflary  to  infert  them 
in  this  place.  Arret  for  the  regulation  of  the  marine,  £sV.  26th 
July  1778.  Art.  3.  "  All  veflels  taken,  of  what  nation  foever, 
"  either  neutral  or  allied,  from  which  it  is  known  that  any  pa - 
"  pers  have  been  thrown  into  the  fea,  fupprefled  or  abftracled, 
<<  (hall  be  declared  good  prize;  together  with  their  cargoes, 
"  upon  the  mere  proof,  thztfitnt  papers  have  been  thrown  into 
es  the  fea,  without  any  neceflity  of  examining  what  thofe  papers 
"  were  •,  by  whom  they  were  thrown;  and  even  though  a  fuffi- 
"  cient  quantity  (hould  remain  on  board  to  jufllfy  that  the  fhip 
<*  and  the  cargo  belonged  to  friends  or  allies."  The  proces  verbal 
need  not  be  here  repeated ;  for  although  it  is  not  fubftantively 
fet  out  in  the  cafe,  yet  it  is  copied  almoft  verbatim  in  the  fentence 
of  the  French  Admiralty.  It  was  admitted  at  the  bar,  that  the 
fentence  had  been  appealed  from,  and  had  been  affirmed  ;  but 
nothing  new  or  fpecial  appeared  in  the  proceedings  on  the  appeal. 
This  cafe  was  twice  argued  at  the  bar ;  and  after  the  fecond  ar- 
gument, the  Court  de-fired  that  it  might  ftand  over,  in  order  to 
give  time  to  apply  to  the  defendant  for  his  confent ;  that  the 
above  arret  and  the  proces  iwfo/fhould  be  added  to  the  cafe.  To 
this  propofition  the  defendant  would  not  confent. 

Lord  Mansfield,  upon  the  firft  argument  faid: — "The  firft 
principles  are  clear  and  admitted.  All  the  world  are  patties  to 
a  fentence  of  a  court  of  Admiralty.  Here  there  is  a  monition 
publifhed  at  the  Exchange  ;  and  in  other  countries,  at  fome  place 
of  general  refort ;  and  any  perfon  interefted  may  come  in  and 
appeal  at  any  time,  if  there  has  been  no  laches.  If  there  has, 
the  time  of  appeal  is  limited.  But  the  fentence,  as  to  that 
which  is  within  it,  is  conclufive  againft  all  perfons,  unlefs  re- 
verfed  by  the  regular  court  of  appeal.  It  cannot  be  controverted 
collaterally,  in  a  civil  fuit.  The  difficulty  here  is,  what  the 
ground  was,  on  which  the  French  Admiralty  went ;  whether  the 
ground  of  enemy's  property,  or  that  of  the  papers  having  been 
thrown  overboard.  By  the  maritime  laws  of  all  countries, 
throwing  papers  overboard  is  confidered  as  a  flrong  prefumption 
of  enemy's  property ;  and  upon  that  principle  the  arret  of  1778 
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is  founded.  But  in  all  my  experience  in  England,  I  have  never  CHAP. 
known  a  condemnation  on  that  circumftance  only.  It  is  made 
ufe  of  as  a  ftrong  ground  of  fufpicion.  The  arret  is  very  rigid. 
It  is  difficult  to  find  out  what  the  ground  of  this  Sentence  was. 
/  incline  to  think  the  Court  went  upon  the  ground  of  enemy's 
property y  and  confidered  the  want  of  the  papers  as  a  ftrong  pre- 
fumption  of  that  fact  ;  but  they  did  not  examine  the  captain  upon 
interrogatories,  as  to  the  contents  of  the  papers  ;  and,  upon  the 
whole,  enough  dpes  not  appear  on  this  obfcure  fentence,  to  af- 
certain  precifely  on  what  it  was  founded,  and  foma  other  method 
ought  to  be  taken  to  enquire  what  the  ground  of  it  was.  As  to 
whatever  it  meant  to  decide,  we  muft  take  it  to  be  conclufive,1* 

Willes  and  AJbhurfl^  Juftices,   concurred  with  his  Lord  (hip. 

Mr.  Juftice  Bu/ler  inclined  to  doubt,  and  faid  :— "  To  be  fure, 
the  fentence  was  obfcure,  but,  taking  it  altogether,  he  did  not 
think  there  was  much  difficulty  in  difcovering  the  grounds  of  it- 
The  two  circum (lances,  of  the  cargo  being  configned  tp  the 
enemy,  and  the  f  tiling  of  the  papers  into  the  fea,  are  ftated  as 
the  --lounds  of  fufpicion.  The  latter  circumftance, — papers 
falling  into  the  fea, — could  not  be  a  ground  of  condemnation. 
The  other  could  raife  no  other  fufpicion,  nor  a  prefumption  of 
any  thing  elfe,  but  the  property  being  enemy's  property.  It 
follows  therefore,  that  the  condemnation  went  upon  that 
ground.  If  it  had  gone  upon  a  wilful  throwing  of  papers  over- 
board,  that  would  have  been  ftated  fubftaniively  as  the  ground. 
In  the  firft  place,  lay  the  arret  out  of  the  cafe  ;  and  then  wilful 
throwing  papers  overboard  is  only  prefumptive  evidence  of 
enemy's  property.  Then  take  the  arret,  ftill  wilful  throwing 
overboard  might  have  been  ufed  as  evidence  cf  enemy's  property, 
or  it  might  have  bsen  a  fubftantive  ground  under  the  arret :  here 
it  is  not  ftated  as  a  fubftantive  ground." 

Lord  Mansfield,  after  the  fecond  argument,  faid  ;  that  if  the 
proces  verbal  fhould  be  agreed  to  be  made  part  of  the  cafe,  it 
would  clearly  explain  the  ambiguity  of  the  fentence ;  as  it  fet 
forth  the  ground  for  taking  the  {hip  to  have  been  the  arret  of 
July  i*n%.  Without  the  proces  verbal,  he  faid,  the  fentence 
was  equivocal  -,  it  took  all  in  ;  and  it  was  difficult  to  fay  what  it 
went  on.  If  the  papers  produced  tp  the  captor  were  fair,  the 

pro- 
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CHAP,    property  was  neutral.     But  the  proces  verbal  put  the  ground  of 
XVJJI>  ,  the  fentence  out  of  all  doubt. 


Mr.  Juftice  Buller  alfo  declared,  that  he  thought  the  procts 
verbal  mud  be  taken  as  part  of  the  proceedings,  and,  as  that  ex- 
prefsly  referred  to  the  arret,  as  the  ground  of  the  capture,  and 
the  fentence  was  confident  with-it,  the  fentence  mud  be  taken 
to  be  founded  on  the  arret.  But  he  adhered  to  his  former  opinion, 
on  the  cafe  as  flat ed  without  the  proces  verbal,  namely,  that  the  in- 
terpretation of  the  fentence,  taken,  by  itfelf,  mud  be,  that  the 
condemnation  went  on  the  ground  of  enemy'a  property,  and  was, 
therefore,  conclufive  againd  the  plaintiff. 

The  final  refufal  of  the  defendant  was  (ignified  by  Mr.  Lee, 
who  affigned  as  a  reafon  for  it,  that  the  proccs  verbal  was  not  a 
proceeding  in  the  French  court  of  Admiralty,  but  merely  an  ac- 
count of  what  paffed  on  the  capture,  reduced  into  writing,  at  the 
time.  He  alfo  obferved,  that,  in  the  fentence,  all  th  e  proccs 
verbaly  except  the  concluding  part,  which  refers  to  the  arret  of 
July  1778,  was  recited,  and  this  afforded  a  drong  argument  for 
inferring,  that  the  Court  had  purpofely  omitted  that  part  of  it,  to 
(hew  that  they  did  not  condemn  the  (hip  on  the  ground  of  the  arret. 

Lord  Mansfield  difapproved  much  of  the  defendant's  refufal, 
but  he  faid,  he  thought  the  judiceof  the  cafe  might  dill  be  got 
at,  on  the  ground  of  the  ambiguity  of  the  fentence,  which  did 
not  mention  a  word  about  the  property  being  enemy's  property  ; 
that  it  was  clear  the  French  Admiralty  meant  to  proceed  on  the 
ground^ of  throwing  the  papers  overboard :  and  he  agreed  with  the 
counfel  for  the  plaintiff,  that  the  proces  verbal  ought  to  be  con- 
fidered  as  part  of  the  proceedings,  and  that  the  fentence  ought 
not  to  have  been  read  without  it. 

Mr.  Juftice  Butler  thought  there  was  weight  in  what  had  been 
obferved  by  Mr.  Lee,  on  the  reafon  for  omitting  the  concluding 
part  of  the  proces  verbal  in  the  fentence.  Indeed,  it  was  not  clear 
that  what  was  now  offered  to  be  produced,  was  the  fame  proces 
verbal  which  the  fentence  recites ;  and  if  it  could  be  fuppofed 
that  the  captain  had  made  another,  omitting  the  reference  to  the 
&rrti  as  the  ground  of  die  capture*  that  could  only  be  accounted 

for 
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for,  by  his  having  found  that  the  capture  could  not  be  fupported  CHAP. 
on  that  ground. 

Mr.  Juftice  Willes  thought  it  moft  manifeft,  that  the  prcces 
verbal  made  at  the  time  of  the  capture  was  that  on  which  the 
fentence  proceeded.  The  fentence  began  with  mentioning  it, 
and  recited  it  exactly,  as  to  date,  and  every  thing  elfe,  as  far  as 
it  went.  The  word  purporting  did  not  require  a  recital  of  the  whole; 
and  it  was  not  necefiary  for  the  Admiralty  Court  to  fet  forth  the 
captain's  reafons  for  detaining  the  fliip.  He  had  all  along  been  of 
opinion,  that  the  fentence  was  fo  ambiguous,  that  it  did  not  ap- 
pear that  the  caufe  of  condemnation  was  that  the  property  was 
neutral, and  therefore  had  thought  evidence  neceflary  to  explain  it. 

Mr.  Juftice  Afihurjl  concurred,  as  to  the  ambiguity  of  the 
fentence,  and  that  it  was,  therefore,  not  conclufive  ;  and  on  that 
ground,  Lord  Mansfield^  and  Willes  and  AJhhurft,  Juftices,  de* 
clared  their  opinion  that  the  poftea  ought  to  be  delivered  to  the 
plaintiff.  Lee  ftill  urged  the  danger  of  opening  the  fentences  of 
foreign  courts  of  Admiralty,  which  are  generally  informal ;  upon 
which  Lord  Mansfield  faid,  all  the  fuppofed  inconvenience  would 
be  obviated,  if  the  foreign  courts  would  fay  in  their  fentences, 
"  Condemned  as  enemy's  property" 

In  the  cafe  juft  reported,  it  is  admitted  by  all  the  judges,  that 
a  fentence  of  a  Court  of  Admiralty  abroad  is  binding  upon  all 
parties,  as  to  what  appears  upon  the  face  of  it.     And  therefore  pui£aof. 
if  it  appear  evident,  without  a  poffibility  of  doubt  or  ambiguity,  Jn^?*".n* 
that  the  fentence  proceeded  upon  the  ground  of  the  property  not  **Eaft*i  Rep. 
being  neutral,  that  is  conclufive  evidence  againft  the  infured,  that  398'  Acc* 
he  has  not  complied  with  his  warranty  ;  and  confequently  the 
underwriter  is  no  longer  refponfible.     This  was  fully  fettled  in 
the  cafe  of  Barziltay  v.  Lewis. 

It  was  an  action  on  a  policy  of  infurance  on  a  fhip  from  parziiiay  y. 
Liverpool  to    Amflerdam>    warranted   Dutch  property;     and    it  Lewis, B.R. 
was  brought  to  recover  for  a  total  lofs,  the  fhip  having  been  *zGeo.  in*. 
captured  by  the  French,  and  comdemned  by  the  court  of  Admi- 
ralty there.     The  plaintiff  (the  infured)  was  nonfuited   in  this 
acljon,  from  an  idea,  that  the  decree  of  the  parliament  of  Paris 
was  decffive  againft  him,  that  he  had  not  complied  with  his  war- 
ranty.    Upon  a  motion  to  fet  afide  this  nonfuit,  the  following 

fads 
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CHAP.  fa£fo  appeared  from  the  report  of  the  judge  who  tried  the  caufe  UJ 
[1I<  The  fhip  in  queflion  was  originally  a  French  privateer,  called 
UAimable  Agathee,  v/hich  was  taken  by  an  Engllfi  privateer, 
and  carried  into  Liverpool,  condemned  in  England,  and  (lie  then 
got  the  name  of  The  Three  Graces.  A  merchant  at  Liverpool 
afterwards  bought  her  for  a  houfe  at  Amferdam,  and  a  paffport 
was  fent  for  her  from  thence.  She  was  then  infured  by  a  Dutch 
name,  and  warranted  as  in  the  policy  ;  (he  went  to  fea,  was  cap- 
tured by  a  French  (h p,  and  carried  into  St.  Makes,  where  flie 
was  releafed  by  the  Vice  Admiralty  Court  as  being  Dutch.  But 
upon  an  appeal  to'  the  parliament  of  Paris,  the  fentence  was  re- 
verfed,  and  (lie  was  condemned  as  lawful  prize,  by  the  name 
of  The  Three  Graces  of  Liverpool.  It  appeared  in  evidence,  that 
there  were  certain  French  ordinances,  which  ordain,  that  where 
more  than  one  third  of  the  crew  of  a  neutral  fhip  are  enemies  to 
the  king  of  France,  the  (hip  (hall  be  con fi feared  :  that  no  fiiip 
fhall  be  confidered  as  transferred,  till  (he  has  been  within  the 
port  of  the  purchafer  ;  and  that  a  paffport  ftiali  be  deemed 
fraudulent,  unlefs  the  (hip  has  been  in  the  port  from  whence  it 
has  been  obtained*  The  (hip's  crew  in  queftion  confided  of  fix- 
tee.n,  five  of  whom  were  French,  four  were  Danes,  two  were 
Swedes,  one  was  Dutch,  one  Portuguefe,  one  Hamburgher,  one 
fferwfgifih,  and  one  Irifhman.  Some  of  the  crew  fworc,  that 
they  were  hired  by  Englifimen,  and  that  both  the  (hip  and  the 
cargo  were  Englifi.  They  alfo  fwore,  that  when  the  fhip  v/hich 
took  them  came  in  fight,  the  captain  failed  back  towards  the 
Englif}}  coaft  :  but  one  of  the  crew  having  informed  him,  that 
the  fhip  in  fight  carried  Englifi  colours,  he  refumed  his 
courfe. 

Lord  Mansfield.—"  The  fentence  of  the  Court  of  Appeal  in 
France  is  conclufive.  The  queftion  is,  What  that  fentence 
means  ?  She  is  condemned  as  not  being  a  Dutch  (hip.  The  war- 
ranty is,  that  (he  is  Dutch,  which  is  falfe.  The  law  of  nations  is 
founded  on  eternal  principles  of  juftice;  and  in  every  war  the 
belligerent  powers  make  particular  regulations  for  themfelves.' 
But  no  nation  is  obliged  to  be  bound  by  them,  unlefs  they  are 
agreeable  to  the  general  laws  of  nations  ;  but  all  third  perfons 
and  mercantile  people  are  bound  to  take  notice  of  them  for  their 
own  fafety.  In  this  cafe,  the  plaintiffs  warrant  this  fhip  to  be 
Dutch  ;  and  they  muft  fee  that  (he  is  in  fuch  a  ftate  as  to  be.  en* 

titled 
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titled  to  all  privileges  of  central  property.  The  infurers  took  CHAP. 
the  rifk  upon  this  warranty  -,  (he  was  infured  by  her  Dutch  name, 
and  the  underwriters  take  it  for  granted  that  (lie  is  fo :  but  when 
the  matter  is  (sited  in  France ,  (he  appears  to  have  none  of  the 
requifites  to  (hew  (he  was  neutral  property,  for  (he  had  never 
been  in  a  Dutch  port,  and  the  fea-  brief  or  paffport  was  not  con- 
formable to  the  treaty  of  Utrecht.  The  parliament  of  Paris  did 
not  condemn  her  as  the  Dutch  (hip  of  Amflcrdam  by  her  Dutch 
name  ;  but  as  "  The  Three  Graces  of  Liverpool "  Indeed  (he  had 
none  of  the  requifites  of  a  Dutch  ihip ;  and  the  regulations  re- 
quire that  fhe  fhould  have  been  into  the  pore  of  the  purchafer,  in 
order  to  transfer  the  property  ;  the  knowledge  of  all  which  cir- 
cumflances  the  infured,  by  his  wairanty,  took  upon  himfelf.  I 
am  therefore  of  opinion,  that  the  warranty  was  falfe." 

Mr.  Juftice  Willes^  and  Mr.  Juftice  AJbhurft  concurred. 

Mr.  Juftice  Buller. — "  The  firft  fentence  feems  to  have  gone 
on  particular  arrits.  The  fecond  appears  to  go  on  the  ground 
of  property,  for  the  name  is  changed,  and  they  do  not  go  into  evi- 
dence as  to  the  mufter-roll  or  fituation  of  the  crew,  as  to  there 
being  more  than  two-thirds  Engli/h.  The  other  ground  is  more 
general,  and  makes  it  immaterir.1  whether  it  was  on  thf-  one 
ground  or  the  other ;  for  if  (lie  were  not  fo  documented  as  to 
have  the  protection  of  a  neutral  (hip,  the  warranty  has  not  been 
complied  with."  The  rule  to  fet  afide  the  nonfuit  was  accord* 
ingly  difcharged  («). 

It  has  alfo  been  determined,  that  where  no  fpecial  ground  at 
all  is  dated ;  but  the  (hip  is  condemned  generally  as  good  and 
lawful  prize,  the  Court  here  mud  coniider  it  as  conclufive  evi- 
dence that  the  property  was^not  neutral,and  will  not  again  open 
the  proceedings  of  the  court  abroad  in  favour  of  the  party,  who 
has  warranted  his  property  to  be  neutral. 

An  action  was  brought  upon  a  policy  of  infurance  on  goods  Saiouccl  v. 

•warranted  neutral  on  board  the  Thetis ,  a  Tufcanftip,  to  recover  3.  R.  Hii* 

24  Gea  III. 

(a)  In  the  four  firft  editions  a  nijt  frius  cafe  of  De  Scu%a  v*.  Ewer  occupied  the  whole 
of  page  361,  but  the  very  learned  pertan  wb,o  decided  that  cafe,  having  fince  decla  ed 
from  the  Bench,  with  that  candour  which  always  attends  great  talents,  that  that  deci- 
£on  could  not  be  fupported,  it  U  here  wholly  omitted.  See  2  Term  R-  444,  npte  (a} . 

the 
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the  amount  of  the  infurance  from  the  underwriters.  The  (hip 
had  been  taken  in  the  courfe  of  her  voyage  by  a  Spanifh  vefiel, 
carried  into  Spain t  and  her  cargo  was  there  condemned  "  as  good 
"  and  /awful  prize.*'  There  was  an  appeal  to  a  fuperior  court, 
which  reverfed  the  fentence  :  but  upon  a  further  appeal,  the  lat- 
ter decifion  was  overturned,  and  the  former  confirmed.  At  the 
trial  of  this  caufe  before  Lord  Mansfield^  his  Lordfhip  being  of 
opinion  that  the  fentence  of  the  Bpamft  Court  of  Admiralty  was 
conclufive  evidence  of  the  falfehood  of  the  plaintiff's  warranty, 
the  plaintiff  was  nonfuited.  A  motion  was  made,  and  fully  ar- 
gued to  fet  afide  the  nonfuit,  which  was  unanimoufly  refufed  by 
the  whole  Court  of  King's  Bench. 

Lord  Mansfield. — "  The  policy  here  warrants  that  this 
cargo  was  neutral  property.  It  appears  from  the  policy  it- 
ffelf,  that  the  {hip  was  neutral,  becaufe  it  is  called  a  Tufcan 
(hip ;  but  the  warranty  is  that  the  goods  are  neutral.  It 
muft  be  prefumed  from  the  condemnation,  as  no  other  caufe  ap  - 
pears,  that  it  proceeded  on  the  ground  of  the  property  belonging 
to  an  enemy.  In  the  cafe  of  Bernardi  v.  Motteux%  the  decifion 
of  the  court  turned  upon  the  particular  ground  of  the  confifca* 
tion  appearing  on  the  face  of  the  fentence  ;  and  that  it  did  not 
appear  to  be  on  the  ground  of  being  enemy's  property.  This 
being  fo,'  the  court  gave  the  party  an  opportunity  to  fhew 
by  evidence,  that  the  fpecific  ground  was  really  the  caufe  of 
condemnation.  In  this  cafe,  at  Guildhall,  the  counfel  admitted 
the  general  rule ;  but  they  faid,  if  a  copy  of  the  proceedings 
could  be  had,  a  fpecial  caufe  would  appear.  The  proceedings 
are  now  come  •,  and  from  them  it  appears,  that  the  queftion 
turned  entirely  upon  the  property  of  the  goods.  For  in  the 
fecond  court,  to  which  they  appealed  from  the  fentence  of  the 
firft,  the  queftion  was,  Whether  the  goods  were  free  ?  the  de- 
cree was,  that  they  were.  But  the  third  court  overturned  the 
decifion  of  the  fecond.  It  is  fufficienr,  however,  that  nofpeciat 
ground  is  dated  ;  and  therefore  the  rule  mud  be  difcharged." 

Ceycrv.  If  a  foreign  Court  of  Admiralty  condemns  a  fhip  (warranted 

^Termkep    ^-merican]  as  wetny's  property  for  not  having  on  board  a  role 
681.  d* equipage  Qt  lift  of  the  crew,  which  is  required  by  a  French  ordi- 

nance to  be  on  board  the  (hip,  and  which  the  Court  of  Admiralty 
adjudged  to  be  requifite  within  the  meaning  and  conftruftiw  of  the 

treaty 
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treaty   between  the  two   countries  of  France  and  America,   fhe  CHAP. 
Court  of  King's  Bench  held  that  the  adjudication  in  France  was 
conclufive  againft  the  warranty,  that  (lie  was  an  American  (hip, 
though  in  fa&  (he  was  fo  ;  that  point  bsing  clearly  wichin  the 
jurisdiction  of  the  foreign  Court  (a]. 

But  where  there  is  no  warranty  vl  being  American,  a  fentence  Chriftle  t. 
adjudging  a  (hip  to  be  good   prize,    as  belonging  to  the  enemies  of  g  Ttrtl,' 
tbe  republic,  negatives  no  fa£t,  which  it  was  incumbent  on  the  af-  R=p- 192» 
fured,  having  made  no  warranty,  to  eftablifli ;  for   the  EngKJb 
courts  are  only  bound  by  the  decretory,   or  concluding  part  of 
the   fentence,    and,  where  the  adjudication  is  on  the  ground  of 
enemy's  property,  are  not  bound  to  examine  the  premifes  that 
led  to  the  conclufion.     If,  indeed,  there  had  been  a  warranty, 
the  adjudication  that  it  was  enemy's  property  would  have  been 
conclufive  againft:  fuch  a  warranty. 

Goods  were  infured  on  board  the  Herman,  without  any  ad-   Dawfon  ». 
dltion  of  country  or  place,   and  not  reprefented  to  be  of  any 
particular  country  at  the  time  of  fubfcribing  the  policy,  although   367 
the  broker,  when  the  (hip  was  fubfcribed,  had  raid,  (lie  was  an 
American  ;  it  was  held  that,  though  (he  was,  in  facfc,  an  Ameri- 
can, fhe   need  not,  under  thefe  circumftances,    be  documented 
as  fuch  to  entitle  the  a  (lured  ro  recover  againft  the  underwriters, 
for  a  lofs  by  capture,  and  fubfequent  condemnation,  for  want  o£ 
the  documents  required  by  treaty  between  her  own  and  the  cap- 
turing  (late  ;  for  fhe  was  neither  infured  as  American,  nor  re- 
prefented  to  be  fuch   at   the  time   when   the  policy   was  ef*  • 
feded. 

If  the  ground  of  decifion  appear  to  be  not'  on  the  want  of  neu- 
trality, but  upon  a  foreign  ordinance,  manifeftly  unjuft,  and 
contrary  to  the  laws  of  nations,  and  the  infured  has  only  in- 
fringed fuch  a  partial  law;  as  the  condemnation  did  not  proceed 
on  the  point  of  neutrality,  it  cannot  apply  to  the  warranty,  fo  as 
to  difcharge  the  infurer. 

(a")  Even  ¥»here  there   has  been  no  fenterce  of  condemnation,  if  a  fliip  is  warranted  Rich  r. 

<6*encatii   and  fails  without  fuch  a  paffport,    as  is  required  by  the  treaty  between  Franee  Parker, 

and  America,  the  warranty  is  not  complied  with,  and  the  undeiwriters  are  difcharged  5  7  Two 

svsn  thoug  i  the  fti»  foffers  no  inconvenience  fr-  m  the  want  of  it.      Such  a  warranty  *^eP*  •    3 
does  not  mean  merely  that  rhe   Ihip  is  American  property,  but  that  fhe  is  entitled  to  all 
the  privileges  of  an  American  flag. 

M  M  la 
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CHAT 
XVJIJ. 

JMayne  v. 
Walter, 
fc.  R.  Eafl. 


111  a  policy  of  infurance,  the  Jhip  iuas  warranted  to  be  Portu- 
guese ;  and  having  been  taken  in  her  voyage  by  a  French  priva- 
teer, -{lie  was  carried  into  France.  The  Court  of  Admiralty 
condemned  her  becaufe  {he  had  an  En^liJ}}  fupercargo  on  board. 
It  appeared  that  there  was  a  French  ordinance,  prohibiting  any 
Dutch  Q\\$  from  carrying  a  fupercargo  belonging  to  any  nation 
at  enmity  with  the  court  of  France.  In  an  action  againft  the 
underwriter,  frhefe  facls  appeared  ;  upon  which,  a  verdicl:  was 
found  for  the  plaintiff,  fubject  to  the  opinion  of  the  Court,  upon 
this  queflion,  Whether  the  circumftance  of  having  an  Engliflj 
fupercargo  was  a  breach  of  neutrality  ;  and  whether  fuch  a  fen- 
tence  was  conclufive  ? 


Lord  Mamfidd. — "  It  is  an  arbitrary  and  oppreffive 
lation,  contrary  to  the  law  of  nations,  and  there  is  no  proof  that 
the  plaintiff  knew  any  thing  of  it.  If  you  were  both  ignorant  of 
it,  the  underwriter  mud  run  all  riiks ;  and  if  the  defendant 
knew  of  the  edicl:,  it  was  his  duty  to  enquire,  if  there  was  fuch, 
a  fupercargo  onboard.  It  rnuft  be  a  fraudulent  concealment  to 
vitiate  a  policy.  But  it  is  remarkable  that  neither  party  has  faid 
any  thing  of  the  treaties  between  France  and  Portugal  ;  neither 
party  feems  to  know  any  thing  about  them,  and  yet  the  whole 
Cafe  turns  upon  them."  Judgment  for  the  plaintiff  (a). 

The  cafe  juft  reported  has  undergone  a  variety  of  difcuffion  in 
Wejlminjler-hall)  and  has  lately  received  mod  ample  confirmation 
in  two  or  three  cafes,  which  mall  be  mentioned  in  their  order ; 
and  by  which  the  principle  feems  fully  eftabliihed,  that  if  the 
fentence  of  the  Court  of  Admiralty  has  not  decided  the  queflion 
of  property,  and  has  not  declared,  whether  it  be  neutral  or  not, 
the  infured,  who  has  warranted  his  property  to  be  neutral,  {hall 
not  be  precluded  from  recovering  againft  the  underwriters,  al- 
though the  foreign  Court  of  Admiralty  has  condemned  the  pro- 
perty as  prize^  fcr  having  violated  fome  of  their  ordinances. 

Po'!a;dv.  The  firft  of  thefe  cafes  was  an   infurance  on  goods  on  board 

?Term         ^ie  ^"P  Ju^ana9  "  warranted  a  Dene"  on  a  voyage  from  Lsti 
Rep.  434.      don  to  Teneriffe,  with  liberty  to  touch  at   Giternfey  and  Madeira^ 


Siffkin    v. 
Lee,  a 
NewR. 


fa)  So  if  a  Ihip  be  reftored,  but  d  images  and  cods  denied  to  the  claimants,  becsufe 
they  had  not  fully  complied,  as  to  their  docume its,  with  ceit tin  Fiotsb  ordinances 
the  adured  may  recover  for  the  detention  ucnwkhllanding. 

4  for 
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for  account  ofperfons  refident  at  Tcmriff'e\  and  the  lofs  was  de-  c^ 
dared  to  be  by  capture.  At  the  trial,  a  verdict  was  found  for  the 
plaintiff,  fubjecl:  to  the  opinion  of  the  Court  upon  a  cafe, 
which  dated,  that  the  fhip  was  a  Danifi  fljip,  and  the  property 
of  Daniftj  fubjeElS)  and  previous  to  the  voyage  infured,  had  a 
paflport  ligned  by  the  king  of  Denmark,  for  a  voyage  from  Co  ~ 
penhagen  to  ports  in  the  E'.ift  Indies.  Egglefton,  the  captain  of 
the  fhip,  failed  from  Copenhagen  on  the  23d  -fane  1796*  having 
on  board  a  cargo  of  tar,  pitch,  &c.  and  arrived  in  the  Thames^ 
according  to  verbal  ordeis  from  his  owners,  23d  July  1796.- 
During  his  day  he  took  on  board  goods  for  the  owners,  befides 
thofe  in  quedion,  and  having  taken  out  clearances  for  Madeira- 
and  Guernfey,  failed,  arrived  at  the  latter  place,  and  after  failing 
from  thence,  was  captured  by  a  French  priVateer,  and  carried 
into  Baurdeaux.  At  the  time  of  the  capture,  and  during  the 
whole  voyage,  the  Juliana  had  on  board  the  pxffpsrt  and  every 
ether  document  ufually  carried  by  DanijJjjhips.  She  had  alfo  a  role 
d'equipaggy  containing  the  names  and  places  of  nativity  of  the 
officers,  but  not  of  the  crew,  only  dating  the  latt-r  generally  to 
be  fixty  men  of  colour.  Captain  J^'« teflon  was  born  in  Scotland^ 
firitijb  parents.  He  was  not  naturalized  in  Denmark  ;  but  on  the 
6th  of  October  1794,  poderior  to  the  war  between  England  and 
France  ^  he  obtained  letters  of  burgherfhip  in  Denmark^  but  had 
no  domicile,  never  having  rcfi  Jed  there. 

Proceedings  were  indituted  at  Bourdeaux,  before  the  Tribunal 
of  Commerce,  which  condemned  the  fhip  and  cargo,  except  one 
bale,  belonging  to  the  captain,  as  prize.  From  this  fentence 
Captain  Egglefon  appealed  to  the  Civil  Tribunal  of  La  Girondet 
where  there  was  a  general  fentence  of  condemnation.  Thele 
fentences  referred  to  fe'veral  French  ordinances,  particularly  the 
one  alluded  to  in  Mayne  v.  Walter,  of  177  i>,  by  which  it  is  de- 
clared, that  all  fhips  fhall  be  confifcated  "  wherever  there  fliall 
"  be  found  on  board  a  fupercargo,  merchant,  commifTary,  or 
"  chiej-  offrTt  being  an  enemy."  It  is  not  necefTary  to  date 
thefe  fentences,  becaufe  the  Court  of  King's  Bench  were  of 
opinion,  that  the  effect  of  thofe  fentences,  and  particularly  of 
the  ultimate  fentence  now  to  be  mentioned,  was  to  condemn 
act  on  the  ground  that  the  property  was  not  neutral >  but  becaufe  the 
circumdance  of  the  captain's  being  a  Scotchnizti,  was  a  violation 
of  this  ordinance.  Fioai  the  two  former  fentences,  the  captain 

w  M  2  appealed 
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aPPealed  to  tne  Supreme  Tribunal  of  CafTation  at  Paris,  whrch 
decreed  as  follows :  %<  Having  heard  the  parties,  the  Tribunal 
confidering  that  it  has  been  fully  proved,  by  the  confeflion  of 
Captain  Egglefon^  and  afcertained  by  the  judges  of  La  Girondf 
that  thefaid  Captaih  Eg^lejlon  <was  born  in  Scotland,  and  an  enemy  ; 
that  his  denization  in  a  neutral  country  was  not  juftified  accord- 
ing to  law  ;  that  his  quality  of  enemy  f office  d  to  legitimate  the  prize  • 
that  the  faft  of  captain  Eggleftun  being  a  Scot  and  an  enemy, 
exifted  independently  of  the  papers  on  board  ;  that  in  confe- 
quence  all  remedies  of  nullity  drawn  either  from  the  withdraw- 
ing of  fome  of  the  papers  on  board,  or  from  the  non- application 
of  the  feal  to  the  bag  wherein  they  were  inclofed,  cannot  give 
any  ground  to  cafTation  ;  rejects  the  requefl  of  Captain  Egglejlon, 
and  condemns  him  to  the  fine  of  150  francs."  After  this  cafe 
was  twice  argued, 

Lord  Kenyan  C.  J.  faid — "  This  is  an  a£Uon  on  a  policy  of  in- 
iurance  on  goods  on  board  a  fhip  warranted  to  be  a  Danijh  {hip  • 
a  lofs  having  happened,  the  defendant  refills  the  plaintiffs  claim, 
becaufe  (he  fays)  the  fhip  in  queftion  was  not,  what  fhe  was 
warranted  to  be,  Dani/h ;  and  I  agree  with  the  defendant,  that 
*he  meaning  of  the  warranty  war,  not  merely  that  the  fhip  was 
Datrijfj  built,  but  that  (he  ought  to  be  fo  circumftanced,  during 
the  voyage,  as  a  DantJJj  (hip  ought  to  be.  This  does  not  appear 
to  me  to  be  a  cafe  of  difficulty  though  it  is  of  great  importance 
to  the  public.  This  is  one  of  the  numberlefs  questions  that  have 
arifen  in  confequence  of  the  extraordinary  fentences  of  condem- 
nation paffed  by  the  Courts  of  Admiralty  in  France  during  the 
xvar.  1  do  net  think  they  were  characterized  too  ftrongly  at  the 
bar,  when  it  was  dated  they  ail  proceeded  on  a  fyftem  of  plunder  :, 
but  ftill  until  the  legiflature  interferes  on  this  fubje&,  we  fitting 
in  a  court  of  law  are  bound  to  give  credit  to  the  fentences  of  a 
competent  jurifdi£Uon.  If  therefore  in  this  injlance  the  French 
Courts  had  condemned  this  flip  on  the  ground  that  it  iuas  not  Danifj 
property >  ivejhotild  have  been  concluded  by  that  fentence  in  this  action f 
and  muft  (however  reluctantly,  it  being  flated  as  a  fad  in  the 
beginning  of  the  cafe,  that  it  was  a  Dani/Jj  fhip,)  have  given 
judgment  for  the  defendant.  This  is  proved  by  the  different 
cafes  cited  in  the  argument,  with  the  decifions  in  which  I  con- 
cur, and  it  is  fupported  by  reafctfi,  To  a  queftion  afked  in  the 

course 
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courfe  of  the  argument,  What  are  the  rules  by  which  Courts  of  c  H  A  p- 
Admiralty  profefs  to  proceed  ?  I  anfwer,  the  law  of  nations,  and 
fuch  treaties  as  particular  ftates  have  agreed  mould  be  engrafted 
on  that  law.     It  was  faid,  however,  by  the  defendant's   counfel, 
that  an  arret  has  the  fame  force  as  a  treaty  :  but,  without  it  op- 
ping  to  enlarge  on  the  difference  between  them,  it  is  fufficient  to 
fay,  one  is  a  contract,   made  by  the  contracting  parties,  and  the 
other  is  an  ex  parte  ordinance  made  by  one  nation  only,  to  which 
no  other  is  a  party  ;  and  I  concur  with  Lord  Mansfield  in  opini- 
on, that  it  is  not  competent  to    one  nation  to  add  to  the  law  of 
nations  by  its  own   arbitrary  ordinances,  without  the  concur- 
rence of  other  nations.     That  is  the  ground,  on  which  this  cafe 
muft  be  decided.     Now  let  us  fee  what  was  the  foundation  of 
the  condemnation   in  the  French  courts  ?     It  is  dated  in  one  of 
the  fentences,  that,  by  their  own  ordinances,  all  (hips  are  to  be 
confifcated,   "  whenfoever  on  board  thefe  (hips  fhall  be  found  » 
"  fupercargo,  merchant,   commiffary,    or  chief  officer,  being  an 
enemy."     But  I  fay,  they  had  no  right  in  making  fuch  an  ordi- 
nance  to  bind  other  nations.     Then   was  thefoip  in  queflion  con- 
demned on  the  ground  that fhe  was  not  Danifo  property?  Certainly  not. 
Avafivarietyof  circumftances  wholly  irrelevant,  are  fet  forth  m the 
fentences  :  but  it  appears,  beyond  all  doubt,  that  tbtjbip  was  at  laj}  ' 
condemned  on  the  grou nd^  that  the  captain  was  one  of  thofe  perfons  whom 
by  their  own  ordinance  only>  they  wiJJjed  to  profcribe*     This  cafe  can- 
not be  diftinguimed  from  that  of  Alay?ie  v.  Walter  ;  though  even 
without  the  authority  of  that  cafe  I  fhould  have  had  no  hefiration 
in   deciding  in  favour  of  the  plaintiff.     On  the  whole,  therefore,  I 
am  of  opinion,  that  though,  if  contrary  tojujtic(y  thejhip  had  been  con* 
demnedjimply  becaufejhe  was  not  a  Danifjjjhip,  wejhould  have  beat 
concluded  by  that  fentence^  y£t  as  the  Courts  abroad  have  endeavoured 
to  give  other  fupports  to    their  judgments  which  do  not   warrant  it f 
and  have  fl ate  d  as  the  foundation  of  the  fentence  of  condemnation,  one 
of  their  own   ordinances t  which  is  not  binding  on  other  nations,  this 
fentence  does  not  prove  that  thejlnp  in  quejlion  was  not  a  neutral  flip  : 
and  confequently  the  plaintiff  is  entitled  to  recover," 

Grofe  J. — "  This  is  an  a£Uon  brought  on  a  policy  of  infurance 
to  recover  the  amount  of  a  lofs  ftated  in  the  declaration.  Thi 
plaintiff  proved  his  intereft,  and  the  lofs,  and  prima  facie  proved 
that  the  ftiip  was  Damjh.  The  defence  to  the  adipn  is, 
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CHAP.    t]lat  tLough  it  is   dated  the  (bin  was  Daniflj*  (he  was  in  truth 

XVIII  "T 

the  property  of  an  enemy,  and  therefore  not  neutral  -,  and  fe- 
condly,  that  fhe  had  not  documents  on  board  to  prove  that  (he 
was  neutral.  With  regard  to  the  firft,  it  is  not  only  not  dated 
as  a  fact,  nor  to  be  collected  by  inference  that  ihe  was  not  a 
lieutral  (hip,  but  it  is  cxprefsly  ftatcd  as  a  fact  in  the  former  part 
of  the  cafe,  that  the  flip  was  a  Danifi  Jhlp  and  the  property  of 
DanifJj  fubjeds.  If  this  had  been  tound  as  a  fa6l  on  a  fpecial 
verdicl,  it  would  have  been  conclufive,  and  we  could  not  have 
inferred  the  contrary  from  the  fentence ;  but  referring  to  the 
fentence,  it  comrs  to  this,  that  it  there  appears  that  the  fhip  was 
a  Danjft)  (hip,  unlefs  the  circumftance  of  the  captain's  having 
been  bom  in  Scotland  is  evidence  to  ihew  that  it  was  not  a  Danijh 
(hip  :  but  I  find  nothing  to  warrant  that  either  in  our  own  law 
or  in  the  law  of  nations.  In  the  cafe  of  Mnyne  v.  Vi^alter^  the 
Court  of  Admiralty  in  France  condemned  the  (hip,  becaufe  fhe 
bad  an  Engltfo  fupercargo  on  board,  which  was  contrary  to  one 
of  the  French  ordinances  :  but  this  Court  did  not  confider,  that 
the  circumftance  of  a  neutral  (hip  having  on  board  an  EngliJJj  fu- 
percargo was  a  breach  of  neutrality.  So  here  this  flip  having  on 
beard  a  native  of  Scotland  is  no  proof  that  the  JJnp  in  quejlion  'was 
not  neutral.  As  to  the  ftcond  queftion,  if  the  fhip  had  been 
condemned  for  not  having  the  proper  documents  on  board,  we 
iDuft  have  decided  for  the  defendants.  But  it  appears  by  the  cafe, 
that  in  point  of  fa&  fhe  had  <c  every  document  ufually  carried  by 
«*  Danifb  (hips."  I  admit  that  if  thefiip  had  been  condemned  gene- 
rally as  a  lawful  prize ,  our  law  would  have  confider ed  that  as  a  denial 
cf  her  neutrality  ;  or  if  the  ground  of  ihe  fentence  of  condemnation  had 
been  that  thefnip  was  not  neutral \  that  alfo  would  have  been  concluftve 
in  this  fiction.  But  by  referring  to  the  lad  fentence  which  I  con- 
fider  as  the  fentence  of  dernier  refort,  it  evidently  appears,  that 
ihe  was  condemned  becaufe  the  captain  was  born  in  Scotland, 
and  an  enemy.  My  opinion  then  on  the  whole  is,  that  as  the 
ground  of  the  fentence  of  condemnation  was  an  infringement  of  an  or- 
dinance of  one  jlate^  it  does  not  appear  by  that  fentence  that  theJJjip 
•was  net,  what  the  jury  found  her  to  be,  a  Dani/h  fop,  or  that  JJje 
was  condemned  for  having^  by  an  acl  contrary  to  the  law  of  nations* 
forfeited  her  neutrality." 

Lawrence  J. — "  The  quedion  is,  Whether  the  fentence  has 
negatived  the  warranty  of  neutrality  ?  The  •warranty  of  neutrality 

does 
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dees  not  induce  any  neceffity  to  comply  ivith  the  peculiar  regulations  cf  C  HA  P. 
the  belligerent  powers.  For  if  a  (hip  be  captured,  and  the  queftion  ^ 

be,  whether  (he  be  neutral  or  not,  the  general  rule  for  judging 
and  deciding  on  that  point  is  the  law  of  nations,  fubjecl  to  luch 
alterations  and  modifications,  as  may  have  been  introduced  by 
treaties  :  but  where  the  law   of  nations  has  not  been  varied  or 
departed  from  by  mutual  agreement,  that  is  the  general  rule  for 
deciding  all  quellions   on  matter  of  prize.     This  is  clearly  laid 
down  in  a  (late  paper  finned  by  Sir    George  Lee,   Dr.  Paul  the 
King's  Advocare,  and  Sir  D.  Ryder  and  Mr.  Murray  then  Attor. 
ney  and  Solicitor  General,  in  anfwer  to  the  Pritjfian  memorial 
concerning  neutral  fhips  (a\     When  therefore  a  (late  in  amity 
with  a  belligerent  power  has  by  treaty  agreed  that  the  mips  of 
their  fubjecls  (hall  only  have  the  character  when  furnimed  with 
certain  precife  documents,  whoever  warrants  a  mip,  as  the  pro- 
perty of  fuch  fubje£t,  (hould  provide  himfelf  with  thofe  evidences, 
which  have  by  the  country  to  which  it  belongs  been  agreed  to  be 
the  neceffary  proof  of  that  character.  In  requiring  this,  no  dif-, 
ficulty  is  impofed,  of  which  the  affured  is  rot  aware,  and  which 
may  not  be  in  his  power  to  prevent :  but  to  require  of  him  to 
furnifh  himfelf  with  every  document  the  belligerent  powers  may 
require,  and  to  infill  that  the   warranty  is  not  complied  with, 
unlefs  the  (hip  be  navigated   according  to  their  ordinances  and 
regulations,  would  be  to  deprive  the  afiured  of  his  indemnity  for 
the  want  of  papers,  &c.,  of  the  neceffity  of  which  he  may  fairly 
be.prefurntd  ignorant,    and   which  papers  it  may  not  be  in  his 
power  to  procure  :  for  how  can  the  officers  of  one  country  be 
called  on  to  grant  that,  which  the  laws  of  their  own  country  do 
not  require  ?     Thefe  French  decrees  are  regulations  made  with 
fome  view  to  the  laws  of  France,  but  are  not  applicable  to  the 
fuhje&s  of  any  other  country.     In  examining  the  cafes  decided 
on  this  point,  it  will  not  be  found  that  there  is  any  determination 
of  the  court  to  fupport  what  has  been  infilled  on  by  the  defen- 
dant :  but   on  the  contrary  it  has  been   feitled  in  many  cafes, 
that  a  condemnation   on   the  particular  ordinances   of  a    belligerent 
power  is  no  violation  of  a  'warranty  of  neutrality.     In  the   cafe   of  Supra,  464. 
Bernardi  v.  Mottewt  the  fliip  Joanna  was  warranted  neutral  ;  the 
only  doubt  was,  whether  the  {hip  were  condemned  as  bein^  the 

(a)  Vide  Colleaanea  JuiiJica,    i  vol.  33.  and  zd  Poftlethwaite's  Di<Slionar;,  7*5. 
article  S'-.hJia* 
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CHAP,  property  of  an  enemy,  or  for  violating  a  French  arret  by  thrbw* 
ing  papers  overboard  ;  for  the  one  or  the  pther  of  thofe  caufes 
fhe  was  condemned.  If  (lie  were  condemned  for  the  firft,  name- 
ly, thatfje  was  not  neutral,  the  plaintiff  clearly  could  not  have  re- 
covered:  nor  could  he  have  recovered  if  fhe  were  condemned  on 
the  other  ground,  according  to  the  argument  of  the  defendant 
in  this  cafe  :  but  it  i$  clear,  that  the  court  did  not,  in  that  cafe, 
adopt  the  defendant's  argument  here,  becaufe  the  plaintiff  did 
recover  id  that  cafe,  it  not  being  certain  that  the  ground  of  con- 
demnation was,  that  the  {hip  was  the  property  of  an  enemy- 
[The  learned  Judge  here  alfo  commented  on  the  cafe  of  Barzil- 
lay  v.  Lewis  %  fupra,  469.  and  on  Salucci  v.  jfohnfon>  pojl.  and 
Mayne  v.  If  alter,  fupra,  474.  a.  and  then  proceeded.]  The  ar- 
gument of  the  defendant  here  is,  that  the  fentence  of  condem- 
nation is  conclufive  on  the  point  that  the  (hip  was  not  navigate4 
according  to  the  contraO,  bet\veen  the  parties  :  the  contract  be- 
tween the  parties  is  that  foe  was  a  neutral flip ,  but  the  fentence  has 
not  decided  that  point  ;  it  has  'only  decided  that  Jle  was  not  navigated 
according  to  the  ordinances  of  France,  but  that  ivas  no  part  of  the 
plaintiff's  contract.  In  deciding  this  cafe,  in  favour  or  the  plain- 
tiff, we  do  not  take  upon  ourfelves  to  fay  that  the  fenicnce  of 
the  French  court  of  admiralty  is  erroneous:  all  that  we  determine 
is,  that  the  French  court  has  not  decided  that)  which  would  be  a 
breach  of  the  warranty  of  neutrality.  On  the  whole  I  think  it 
clear  that  the  mip  in  queflion  was  condemned  for  acting  in  con- 
travention of  French  ordinances,  and  that  does  not  falljfy  the 
warranty  of  neutrality." 

Le  Blanc  J. — <c  On  examining  the  fentences  in  the  different 
courts  of  France ,  ive  cannot  collecl^  that  the  flnp  was  ultimately  con- 
demned becaufe  fhe  was  not  a  Daniffjjhip.    As  the  grounds  of  con- 
demnation are  dated  in  the  fentences  themfelves,  unlefs  we  can 
colleEl  that  the  fhip  was  condemned  as  prize  >  becaufe  fhe  was  not  a 
Danifhfoip)  thofe  fentences  are  not  conclufive  on  this  queflion  between 
the  litigating  parties.     The  queftion  in  this  cafe   is,  Whether  or 
not  the  (hip  were  Dani/Ij  ?  in  looking  through  thefe  fentences  of 
condemnation,  J  do  not  fnd  that  Jhe  was  condemned  as  not  being 
Danifh)  or  for  not  having  thofe  documents,  that  the  law  of  nations  cr 
particular  treaties  between  the  refpcHive  countries  require  to  evidence 
her  to  be  a  Danifh  or  neutral  fhip.     The  fentences  in  France,  whe- 
ther tight  or  wrong,  are  conclufive  on  the  queftion  of  prize  ;  and 

there- 
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therefore  if  the  queftion  here  had  been,  Whether  or  not  the  (hip  CHAP- 
had  been  captured  as  prize,  thofe  fentences  would  have  been 
conclufive.  But  that  is  not  the  queftion  here;  the  only  queftion 
here  being,  Whether  or  not  this  were  a  neutral  (hip  at  the  time 
of  the  capture  ?  I  admit,  that  in  order  to  comply  with  the  war- 
ranty of  neutrality  it  was  neceflary,  not  only  that  the  (hip  mould 
be  a  neutral  (hip,  but  alfo  that  (he  (hould  be  properly  docu- 
mented, and  {hould  be  navigated  in  fuch  a  manner  as  to  be  en- 
titled to  the  benefits  of  neutral  (hips.  But  here  the  (hip  was  con- 
demned for  non-compliance  with  the  ordinances  of  one  belli- 
gerent power,  to  which  it  does  not  appear  that  Denmark  ever 
confented.  Then  the  queftion  is,  Whether  a  fentence,  appear- 
ing on  the  face  of  it  to  have  been  given  on  that  ground,  ought 
to  preclude  the  plaintiff  from  (hewing,  that  in  point  of  fa£i  the 
-{hip  was  a  Danijb  mip  ?  As  it  does  not  appear  on  the  fentence  that 
thejhip  was  condemned  as  not  being  a  DaniJJjJ}jip>  I  think  it  is  com- 
petent for  the  parties  to  go  into  the  proof  of  that  facJ.  Without  re- 
peating the  authorities  that  have  been  referred  to  in  fupport  of  our 
opinion,  I  think  that  the  conclufion  from  them  all  is  this ;  that 
the  fentence  of  a  foreign  court  is  conclufive  on  that  point  which  it  pro~ 
feffes  to  decide  ;  if  ii  be  a  general  fentence  of  con  diem  nation,  •without 
affigning  any  reafon,  the  courts  here  will  conftder  that  it  proceeded  on  the 
grounds  of  the  Jlrip  being  the  property  of  an  enemy  ;  but  if  the  fentence 
itfelfprofefs  to  be  made  on  particular  grounds,  and  they  are  fet  forth 
in  the  fentencet  and  appear  not  to  •warrant  the  condemnation,  then  the 
fentence  is  not  conclufive  as  to  thofe  facJs.  Therefore  as  the  fen- 
tences of  condemnation  in  this  cafe  profefs  to  be  made  on  an 
ordinance  of  France,  to  which  Denmark  is  no  party,  they  do  not 
faljify  the  warranty  of  neutrality  as  between  the  parties  to  this  caufe9 
though  they  may  juftify  the  courts  abroad  in  condemning  thejhip  as 
prize.  If  the  queftion  here  had  been,  whether  or  not  the  (hip 
had  been  prize ;  the  fentences  abroad  would  have  been  conclu- 
five :  but  the  queftion  here  being  only,  whether  or  not  the  (hip 
were  neutral  5  thofe  fentences  are  not  conclufive  on  that  point." 
Judgment  was  given  for  the  plaintiff* 

I  have  given  the  opinions  of  the  learned  judges  nearly  at 
length  ;  becaufe  it  was  a  cafe  maturely  and  fully  confidered  by 
them  ;  and  becaufe  the  diftin£Uons  there  taken  fupport  the  for- 
mer decifions  of  Lord  Mansfield  m&  the  judges,  who  compofed 

the 
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the  court  in  his  time  ;  and  becaufe  the  fame  did 

to  me  to  fupport  and  maintain  all  the  fubfequent  decifions. 


C  HA  P.   the  court  in  his  time  ;  and  becaufe  the  fame  diftindions  appear 


/!ildietcn  ^e  nCXt  °a*"e  UP°n  ^l'lS  *"ubjc&>  and  which  has  already  been 

STermRep.  mentioned  for  another  point  in  a  former  chapter,  was  an  in  fur- 
ante  c5^  anCC  °n  ^1G  ^*P  Confederacy^  an  American  flip,  at  and  from 
Canton  in  China  to  Hamburgh  or  Copenhagen  ;  and  at  the  trial  a 
fpecial  verdidl  was  found,  the  facts  of  which,  as  far  as  this  point 
requires  the  ftatement  of  them,  were,  "  that  the  fhip  Confe- 
deracy was  an  American -\)\3\\\.  fhip,  the  property  of  American  fub- 
jecls  ;  that  the  (hip  failed  from  Canton  towards  Hamburgh  with 
the  goods  on  board  in  January  1797,  having  onboard  a  paflport 
duly  made  out  and  granted  according  to  the  form  annexed  to 
the  Treaty  of  Commerce  between  France  and  America,  and  dur- 
ing her  voyage  was  captured  by  a  French  (hip  of  war,  and  car- 
ried into  Nantz  ,-  where  proceedings  being  inftituted  before  ths 
tribunal  for  determining  queftions  of  prize,  the  (hip  and  cargo 
were  condemned  as  prize."  The  fentence  began  with  the  fol- 
lowing confiderations  :  "  Confidering  that  although  it  appears 
*4  by  reading  and  examining  the  documents,  and  by  the  declara- 
cs  tion  of  the  captain,  fupercargo,  and  the  greateft  part  of  the 
**  crew,  that  the  Jhip  Confederacy  has  not  ceafed  to  be  neutral  pro- 
t(  perty,  and  belonging  to  neutral  citizens  and  fubj eels  of  the  United 
<{  States  of  America:  confidering  that  although  by  the  fame 
«c  documents  and  declarations,  it  is  equally  evident  and  proved, 
€s  that  the  goods  Jhipped  'were  laden  by  neutral  citizens  for  account 
<f  of  neutral  citizens :  confidering  that,  notwithflanding  thefe 
*'  favourable  prefumptions,  nothing  can  exonerate  the  captain 
"  and  fupercargo  from  having  regular  difpatches,  in  order  to  prove 
"  the  neutrality  of  the  fhip.  The  fentence  then  proceeds  to  re- 
cite certain  French  ordinances,  which  declare  to  be  good  prize  alj 
neutral  vcfldls  not  having  on  board  a  lift  of  the  crew  attefled  by 
the  public  officers  of  the  neutral  places.  It  then  fays,  "  confider- 
.*'  ing  that  fo  far  from  derogating  from  the  general  regulations 
"  for  all  nations  in  favour  of  the  Anglo-Americans  by  the  treaty 
<{  of  February  1778,  it  implicitly  fubje^s  them  to  it  by  the  25th 
«  and  27th  articles,  which  oblige  them  to  conform  to  the  model 
<l  of  the  paffport  annexed  to  the  treaty."  It  alfo  flates  a  law 
of  the  Convention,  and  another  of  the  Executive  Directory  of 
the  12th  Ventofe  of  the  5th  year,  which  latter  recites  the  ordi- 
nances of  1744  and  1 778,  and  declares,  that  all  American  vefTels 

fiiall 
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{hall  in  confequence  be  good  prize,  which  fhall  not  have  on  board   CHAP. 
a  lift  of  the  crew  in  due  form,  fuch  as  isprefcribed  by  the  model  m* 

annexed  ro  the  treaty  between  France  and  America  of  1778. 
The  fentence  then  concludes  thus:  <{  The  Tribunal,  in  con- 
«  formity  to  the  above-mentioned  laws  and  regulations,  and  par- 
<v  ticulariy  rhe  decree  of  the  Executive  Diredory  of  the  i2th 
«c  VentofC)  jth  year,  adjudges  and  declares  the  validity  of  th« 
"  prize  of  t\iz  foreign  {hip  the  Confederacy,  and  all  the  goods  and 
€S  efFeclscompofin^  the  lading  or  cargo  of  the  fhip,  in  default  of 
* '  the  captain  and  fupercargo  being  regular  in  their  lift  of  crew  and 
"  difpatches"  The  fpecial  verdid  alfo  found  that  (hips  belong- 
ing to  America  never  did  at  any  time  prior  to  the  capture  in 
queftion  carry  with  them  lifts  of  their  crew  attefted  in  the  man- 
ner required  by  the  ordinances  referred  to ;  and  that  America 
has  always  infifted,  and  ftill  infifts,  that  her  mips  are  not,  by 
treaty  or  otherwife,  bound  or  obliged  fo  to  do. 

This  fpecial  verdift  was  argued  feveral  times  upon  the  various 
points  that  arofe  upon  it;  and  the  judges  afterwards  delivered 
their  opinions  unanimoufly,  as  to  this  point,  in  favour  of  the 
aflured,  namely,  that  the  French  fentence  did  not  decide  that 
the  fhip  was  not  neutral. 

Lord  Kenyon  faid — <c  After  the  greateft  attention  I  have  been 
able  to  bellow  on  the  fubjecl,  I  adhere  to  the  opinion  that  we 
gave  in  the  cafe  of  ^Pollard  v.  Sell,  and  that  decifiqn  is  diredly 
in  point  to  the  prefent  cafe."  His  lordmip  then  adverted  to  par  • 
ticular  parts  of  the  fentence,  which  it  is  unneceffary  here  to 
confider;  but  concluded  that  it  was  manifeft  from  an  attentive 
consideration  of  the  whole  fentence,  that  the  fingle  ground,  on 
which  it  proceeded,  was  that  mentioned  in  the  concluding  part 
of  the  fentence,  namely,  "  in  default  of  the  captain  and  fupercago 
being  regular  in  their  lift  of  crew  and  their  difpatches"  Now  that 
is  neither  required  by  the  law  of  nations,  or  by  the  treaty  between 
France  and  the  United  States  of  America^  and  it  is  found  by  the 
verdict  that  all  the  requifites  of  that  treaty  were  complied  with. 

Mr.  Juftice  Grcfe  concurred. 

Mr.  Juftice   Lawrence. — u  The  only  remaining  queftion  is, 

"Whether  or  not  it  were  decided  by  the  foreign  fentence  that  the  flip 

was 
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CHAP.  was  an  American  ?     It  was  determined  in  the  cafe  of  Pollard  v. 

^\  [*  Belly  that  a  fentence  of  condemnation  for  violating  the  ordinances 
of  one  nation,  not  adopted  by  the  treaty  between  that  nation 
and  the  country,  of  which  the  owner  of  the  property  is  a  fub- 
je£t,  will  not  prevent  the  afiured  recovering  on  the  policy,  on 
the  ground  that  fuch  fentence  negatives  the  warranty  of  neutral- 
ity. But  the  attempt  on  the  part  of  the  defendant  here  is,  not 
fo  much  to  difpute  the  authority  of  that  cafe,  as  its  application 
to  the  cafe  before  us.  However,  I  am  of  opinion,  that,  on  the 
whole,  we  muft  confidcr  that  the  foundation  of  this  fentence  of 
condemnation  was  the  violation  of  French  ordinances  only,  and 
confequently  the  cafe  of  Pollard  v.  Bell  is  a  direct  authority  for 
the  prefent." 

Mr.  Juftice  Le  Blanc.—*"  It  only  remains  to  be  confidered, 
•whether  or  not  the  warranty  that  the  fhip  was  an  American^  is  ne- 
gatived by  the  fentence  of  condemnation.  We  muft  look  to  the 
concluding  part  of  this  fentence  to  fee  the  grounds  on  which  the 
foreign  court  profeffed  to  decide.  If  that  determination  had 
been  founded  either  on  the  law  of  nations,  or  on  the  treaty  fub- 
„  fifting  between  France  and  America,  we  could  not  have  enquired 
whether  or  not  that  court  had  formed  a  right  decifion.  But  if 
we  fee  that  that  court  condemned  the  fhip  and  cargo,  neither  on 
the  law  of  nations  or  on  the  treaty  between  America  and  France, 
then  we  are  bound  to  declare,  that  fuch  a  fentence  is  not  conclu- 
five  en  the  parties  to  this  action  :  it  does  not  affefl  the  queflion  re- 
fpecling  the  warranty  of  neutrality.  And  1  think  the  fentence  is 
founded  fimply  on  an  infringement  of  the  French  ordinances 
which  are  particularly  pointed  out  in  the  fentence,  and  not  any 
breach  of  the  law  of  nations  or  of  the  treaty  between  France  and 
America" 

Judgmerit  for  the  plaintiff. 

p,;ce  v.  In  a  fubfequent  cafe  upon  a  fpecial  verdidl:,  the  infurance  was 

Bell> '  |a^'s  on  a  (hip  and  goods,  the  (hip  being  in  fa£t  an  American^  but 
not  warranted  to  be  fo,  and  the  cafe  feems  to  turn,  not  on  the 
point  of  enemy's  property,  but  on  this,  whether  the  (hip  was  do. 
cumented  as  an  American  (hip  ought  to  have  been  according 
to  its  own  laws  and  its  treaties  with  other  countries.  She  was 
provided  with  a  pafiport,  fuch  as  is  conftantly  ufed  by  all  Ameri- 
can 
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tan  (hips,  and  all  other  ufual  papers,  and  a  new  mufter  roll,  C 
made  upon  oath  before  the  Lord  Mayor  of  London^  feveral  of  his 
original  crew  having  died,  but  all  the  new  men  being  Americans , 
and  figned  and  certified  by  the  American  Minifter,  having  left 
the  original  mufter  roll  with  the  faid  Minifter.  The  (hip  failed 
from  London  bound  for  Charleftoiun,  the  voyage  infured,  and  was 
captured  by  a  French  privateer  and  carried  into  L' Orient. 
The  fentence  of  the  firft  tribunal  dated  the  queftions  of  law  to 
be,  Whether  the  new  mufter  roll  was  in  the  legal  form  to  fupply 
the  firft  lift  ?  And  fecondly,  Whether  the  bills  of  lading  and  other 
papers  touching  the  cargo  prove  the  neutral  property  of  it  ?  It 
then  proceeds  with  various  confiderations,  of  violated  ordinances 
of  July  1778,  and  a  decree  of  the  Executive  Directory  promul- 
gating the  ordinances  of  1744  and  1778,  and  decrees  the  (hip 
and  cargo  to  be  good  prize  :  although  one  of  the  confiderations 
is  to  this  effect,  confidering  in  law  that  the  regifter  and  fea 
letter  prove  the  American  property  of  the  jhip>  but  the  log-book 
proves  that  the  paffport  has  ferved  for  feveral  voyages,  contrary 
to  the  formal  regulations  of  the  ^th  article  of  the  ordinance  of  July 
1778.  From  this  fentence,  the  captain  appealed;  but  the  fu- 
pcrior  court  declared  the  former  fentence  valid,  adding  to  the 
former  ordinances,  a  law  of  the  29^  Nivofe  laft,  expreflmg, 
*«  the  ftate  of  mips  in  regard  to  what  concerns  their  neutral  or 
enemy's  quality  mall  be  determined  by  their  cargo ;  therefore 
every  vejfel  met  at  fea  laden  entirely  or  in  part  with  goods  the  produce 
of  England^  Jfjall  be  declared  lawful  prize,  whoever  may  be  the 
owner"  This  fpecial  verdict  was  argued  three  feveral  times  at 
the  bar,  and  the  Court  took  time  to  confider  of  their  opinion,  it 
appearing  that  the  main  difficulty  of  the  cafe  turned  upon  the 
queftion  of  an  implied  warranty,  there  being  no  exprefs  one. 

The  Court  did  not  decide  that  point,  for  they  were  ultimately 
of  opinion,  as  was  declared  by  Lord  Kenyan  in  pronouncing 
their  unanimous  judgment,  that  fuppofing  an  implied  warranty 
didexift,  the  fentences  did  not  negative  fuch  a  warranty ,  both  the 
fentences  appearing  manifeftly  to  have  proceeded  on  the  ground 
of  a  breach-  of  French  ordinances,  which  were  contrary  to  the 
treaty  between  the  two  countries,  were  not  adopted  by  it,  nor  is 
the  condemnation  expreffed  by  the  fentence  to  have  been  for  a£U 
ing  contrary  to  the  treaty.  Judgment  for  the  plaintiff. 

But 
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CHAP.  But  where  the  foreign  fentence  profeflss  to  proceed   on  the 

xv^^  ground  of  an  infradlion  of  treaty,  fuch  fentencc  is  conclufive 

Earing  v.  againft  the  warranty,  although   inferences  were  drawn  in  fuch 

Royal  Exch.  fentence  frOm  ex  parte  ordinances  in  aid  of  their  conclufion  that 

AH.  Corop. 

5  Eaft  59.      the  treaty  was  broken. 

The  judgments  of  the  Court  of  King's  Bench,  when  fo  deli- 
berately confidered,  as  thofe  juft  recited  >  feldom  require  illuftra- 
tion  or  confirmation  :  yet  as  a  cafe  has  lately  occurred  in  the 
Privy  Council,  upon  an  appeal  from  the  Court  of  the  Recorder 
at  Madras^  in  which  the  cafe  of  Pollard  v.  Bell,  and  the  prin- 
ciples there  laid  down  were  much  debated  at  the  bar,  and  a  very 
learned  judgment  pronounced  by  Sir  William  Grant,  the  Matter 
of  the  Rolls,  the  Board  confiding  at  that  time  of  himfelf,  Sir 
William  Scott  (the  Judge  of  the  High  Court  of  Admiralty),  Sir 
William  Wynne  (the  Dean  of  the  Arches),  and  Lord  Glcnbcrvie% 
it  is  thought  proper  to  infert  that  decifion  here.  It  is  true 
the  judgment  was  pronounced  in  favour  of  the  underwriters  : 
but  upon  adverting  to  the  grounds  of  the  decifion  it  will 
appear,  that  their  lordlhips  fo  determined  becaufe  they  were 
of  opinion  that  the  fentence  of  the  Court  of  Admiralty  had  ex- 
prefsly  decided,  that  the  property  'was  not  neutral,  and-  of  courfe 
had  negatived  the  warranty  of  neutrality  :  and  even  if  their  lord- 
fhips  had  erred  in  fuppofing  the  Court  of  Admiralty  to  have  de- 
cided that  point,  dill  their  decifion  would  not  negative  any  prin- 
ciple of  law,  as  eftablimed  by  former  cafes. 


Kmderfley 
and  others 
appellants  v. 
Chafe  and 
oihers  re- 
fpondents, 
Cockpit, 
July  21  & 

a>,  1801. 


It  was  an  infurance  efFefted  at  Madras  by  the  appellants,  on 
account  of  the  SwediJJj  Afutic  Company,  on  the  (hip  Refoluticn, 
Captain  Neale,  and  the  infurance  was  declared  to  be  on  goods,  as 
intereft  may  appear,  and.  ivarranted  Sivedl/Jj  property.  The  (hip 
failed  with  a  valuable  cargo,  and  being  obliged  to  put  into  the 
Ijle  of  France  for  refrefiiment,  the  fliip  and  cargo  were  there 
feized  as  prize,  and  ultimately  condemned.  The  Tribunal  of 
Commerce  in  the  Ijle  of  France,  after  enumerating  the  various 
papers  and  documents  found  on  board,  proceeds  to  ftate,  "  That 
*'  the  legal  queftions  for  investigation  and  decifion  are,  firft, 
"  Whether  the  proceedings  in  regard  to  the  fa  ft  of  the  feizure 
*<  of  the  (hip  were  carried  on  agreeably  to  the  terms  of  the  laws 
"  relative  to  proceedings  in  matter  of  prize  ?  2d,  Whether,  by 

"  the 
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"  the  papers  compofing  the  faid  proceedings,  and  there  pro- 
"  duced  by  the  refpedive  parties,  and  alfo  from  the  objections 
"  and  exceptions  feverally  taken,  and  by  the  terms  of  the  regu- 
"  lations  and  ordinances  made  on  the  fubje£t  of  the  navigation 
"  of  neutral  veflTels  in  time  of  war,  the  faid  flip  and  her  cargo 
<c  mu ft  be  conjidered  as  enemy  s property,  and  as  fuch  cotrfifcated  to  the 
(:  ufe  of  tie  Republic  ;  or  'whether  on  the  contrary  the  f aid  Jlrip  and 
**  her  cargo  mujl  be  confidered  as  Swedl/Jj  property,  and  rejhred 
'*  to  the  claimants  ?"  The  fentence  as  to  the  fecond  queftion  pro- 
ceeds thus ;  "considering  that  it  appears,  as  well  by  the  confef- 
fion  of  the  matter  on  his  examination,  as  by  the  declaration  of 
the  paflengers  and  others  of  the  crew,  that  he  is  an  Englifiman 
by  birth.  Confuiering  that  the  character  of  a  naturalized  Sivede, 
adopted  by  him  in  the  proceedings,  cannot  be  legally  entertained  ; 
feeing  that  inftead  of  providing  by  letters  of  naturalization  from 
the  King  of  Sweden,  he  only  produces  an  act  of  his  having  taken 
the  oath  on  the  I4th  July  1 795,  before  the  Burgomafter  of  Got* 
tenbitrg)  which  is  inefficient,  by  reafon  that  every  a£t  of  na- 
tionalty  or  neutralization,  can  only  be  proved,  according  to  the 
ufage  of  the  European  powers,  by  an  acfc  iffued  by  the  prince  him- 
felf.  Corifidering  that,  even  though  this  certificate  of  the  oath 
having  been  taken,  fhould  be  confidered  as  equivalent  to  letters 
of  naturalization,  granted  by  the  King  of  Sweden,  it  would  want 
"the  condition  required  by  law  for  its  validity,  as  it  could  only 
have  been  made  two  years  fubfequent  to  the  declaration  of  war 
with  England,  and  would  confequently  be  dire£tly  oppofite  to 
the  words  of  the  6th  article  of  the  regulation  of  neutrals  in 
1778,  which  are  as  follows :  "  No  regard  will  any  more  be  paid 
"  to  pafTports  granted  by  neutral  powers  or  allies,  as  well  to 
<c  owners  as  mafters  of  fhips,  fubje&s  of  ftates  in  enmity  with 
«  his  majefty,  if  they  are  not  neutralized,  or  have  not  transfer- 
"  red  their  property  to  the  dates  of  thofe  powers  three  months 
«  before  the  firft  of  September  of  the  prefenc  year."  Confider- 
ing  that  it  alfo  appears,  as  well  by  the  proceedings,  as  by  the 
declaration  of  the  crew,  and  that  of  Mr.  Gordon,  that  the  faid 
Gordon  is  a  Scotchman,  confequently  an  enemy  ;  that  he  was  fe- 
cond captain  on  board  the  faid  [hip  Refelution  ,-  and  that  he  cer- 
tainly exercifed  the  funclions  thereof  from  the  period  of  his 
leaving  Europe,  and  during  the  whole  of  the  voyage  ;  that  this 
firH  officer  was  (hipped  at  Guernfey^  without  any  of  the  forms 

pre- 
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prefcribed  by  law  being  obferved,  for  proving  the  difembarkatioa 
of  the  perfon  mentioned  in  the  mufter  roll,  as  likewife  the  ne- 
ceffity  of  replacing  him  with  an  officer  of  an  hoitile  power. 
Confidering  that  the  regulation  of  1778,  declaring  lawful  prize 
foreign  veflels,  on  board  of  which  there  mall  be  a  fupercargo,  mer- 
chant, clerk,  or  principal  officer  of  an  enemy's  country,  fave  in 
thofe  cafes  as  excepted  in  the  loth  article,  where  the  papers 
fhall  prove  by  documents  found  on  board,  that  they  were  under 
the  neceffity  of  taking  on  board  chief  officers  or  failors,  at  the 
ports  they  put  into,  to  replace  thofe  belonging  to  ajneutral  coun- 
try, which  died  in  the  courfe  of  the  voyage  ;  and  the  defendants 
do  not  in  any  manner  prove  it,  agreeably  to  the  dire&ions  and 
regulations.  Confidering  that  the  general  invoice  and  bill  of  lading 
produced  by  the  captain ,  the  particular  inv&idt  of  the  cargo  made  by 
Kinderjley^  Wattsy  and  Company,  and  Colt,  Day  and  Company  of 
Madras^  being  unfigned,  cannot  be  received  by  the  Court  con- 
formably to  the  2d  article  of  the  fame  regulation.  Confidering 
that  the  papers  produced  by  Captain  Neale,  as  'well  to  eftablijh  the 
pretended  character  of  an  American,  as  likewife  to  prove  the  exift- 
ence  of  the  neceffity  he  was  in  to  replace,  at  Guernfey,  the  firft 
officer  inferted  in  the  mufter  roll  by  Mr.  Gordon,  are  neither  fuf- 
ficient  nor  legal ;  and  that  even  admitting  them  to  be  fo,  they 
could  not  be  received  by  the  Court,  by  reafon  that  they  were  not 
delivered  within  the  time  prefcribed  by  the  terms  of  the  nth 
article  of  the  fame  regulation.  Confidering  that  the  cargo  fhip- 
ped  by  Harrop  and  Stephenfon  of  Tranquebar,  is  for  account  of 
the  operations  of  the  fhip  Refolution>  as  appears  by  account  cur- 
rent of  the  faid  gentlemen,  of  the  2pth  March  1797.  Confider- 
ing finally,  that  the  King's  letters  of  the  23d  of  May  1780, 
iffued  by  order  of  the  Colonial  Aflctnbly,  and  regiftered  in  the 
Tribunal,  as  forming  part  of  the  regulation  of  1778,  has  no 
other  objeft  than  to  maintain  the  directions  of  the  regulations, 
and  to  recommend  circumfpe£lion  to  captains  of  armed  mips 
towards  neutral  veflels.  Every  thing  confidered,  the  court  admini- 
ftering  juftice,  and  without  paying  attention  either  to  the  point* 
and  demands,  or  to  the  matters  of  nullity  contended  for  by  the 
defendants  in  regard  to  the  proceedings  taken  by  the  juftice  of 
peace,  declare  the  feizure  of  the  {hip  Refolution  to  be  good  and 
lawful,  order  the  faid  {hip  and  cargo  to  be  condemned  for  the, 
life  of  the  republic. 

7  Thb 
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This  cafe  came  on  to  be  tried  on  the  plea  Tide  of  the  Recorder's  CHAP. 

v  \7  1  T  T 

Court  at  Madras ;  and  a  verdict  was  given  for  the  appellants, 
fubjecl  to  the  opinion  of  the  Court  upon  a  Cafe  referved  upon 
the  fingle  point  as  to  the  effe<£l  or  operation  of  the  fentence  of 
the  Court  of  Admiralty  in  the  Ifle  of  France,  the  Recorder  (Sir 
Thomas  Strange^  now  Chief  Juftice  of  the  Supreme  Court  of  Ju- 
dicature lately  con  dinned  at  Madras]  being  of  opinion  at  the 
trial,  that  independently  of  the  French  fentence,  the  appellants 
had  made  out  a  fufficient  cafe  to  entitle  them  to  a  verdicl.  Upon 
the  argument  of  this  cafe,  Sir  Thomas  Strange  gave  judgment 
for  the  refpondents,  dating  as  the  ground  of  his  decifion,  that 
the  Admiralty  Court  had  confidered  the  queftion,  whether  the 
property  was  enemy's  or  neutral,  and  had  condemned  it  as 
enemy's,  and  confequemly  the  warranty  was  conclufively  dif- 
proved  by  that  fentence. 

From  this  judgment  the  ptefent  appeal  was  brought,  and  after 
elaborate  argument  at  the  bar,  the  Lords  of  the  Privy  Council 
difmifled  the  appeal,  and  their  judgment  was  pronounced  bj 

The  Mafter  of  the  Rolls.— "  It  is  neceflary  to  make  a  few  ob-  sir  \ttii 
fervations  to  {hew  the  grounds  upon  which  our  opinion  proceeds,  Granu 
confirming  the  judgment  of   the  Recorder  of  the   Court  at 
Madras. 

€c  The  opinion,  which  we  have  formed  as  to  the  efFecl:  of  the 
fentence  of  condemnation,  makes  it  unnecelfary  for  us  to  go  into 
the  confederation  of  all  the  qucftions  that  have  been  raifed  in  the 
courfe  of  the  difcuflion.  With  regard  to  one,,  which  was 
ftarted  towards  the  conclufion  of  the  argument,  Whether  a 
fentence  of  condemnation  in  an  Admiralty  Court  can  ever,  ia 
a  Court  of  Common  Law,  be  held  to  falfify  a  warranty  in  a 
policy  of  infurance  of  one,  who  is  no  party  to  it  ?  I  think  it  is 
not  open  to  make  that  queftion.  Till  now,  no  obje&ion  has 
been  made,  on  the  part  of  the  appellants,  to  the  fentence  as 
evidence,  their  gravamen  was,  not  that  it  was  received  for  the 
purpofe  for  which  it  was  offered,  but  that  being  received,  it 
did  not  (hew  that  the  condemnation  proceeded  on  the  ground 
of  enemy's  property  :  that  was  the  fole  queftion  agitated  in  the 
Court  below.  Suppofing  it  had  been  open  to  raife  that  quef-  V 
tion,  I  conceive  it  muft  here  at  leaft  have  been  raifed  in  vain  ; 

N  N  fot 
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CHAP.  for  fitting  here  as  a  Court  of  Appeal  from  a  Court  of  Municipal 
1   "     Law,  we  muft  decide  according   to  thofe  rules,   which  we  find 


eftablifhed  for  Courts  of  Municipal  Law ;  and  therefore  we 
muft  decide  a  queftion  on  a  policy  of  insurance,  in  the  fame 
manner  as  we  find  a  Court  in  WeJltt*inJUY,-batt  would  have 
decided  fuch  a  queftion.  Now  it  is  quite  clear,  that  from  the 
time  of  Lord  Hale  down  to  the  prefent  period  >  it  has  been 
fettled  that  a  fentence  of  condemnation  in  a  Court  of  Admiralty 
is  concludve.  When  it  proceeds  on  the  grounds  of  enemy's 
property,  it  is  conclusive  that  the  property  'does  belong  to  ene- 
mies, not  only  for  the  immediate  purpofe  of  fuch  a  fentence, 
but  it  is  binding  on  all  Courts  and  as  againA:  all  perfons.  This 
t  has  been  fo  clearly  underftood,  that  it  was  not  even  contro- 
verted in  the  cafe  of  the  Dutchefs  of  K'*ngJloU)  where  the  con- 
clufive  effecl:  of  all  forts  of  evidence  was  fo  ably  difcufled. 
It  was  admitted  that  the  fentence  of  a  Court  of  Admiralty, 
proceeding  in  remt  muft  bind  all  parties — muft  bind  all  the 
world.  Now  taking  a  fentence  to  be  conelufive,  when  it  has 
diftin£lly  determined,  that  the  property  belonged  to  enemies, 
a  queftion  is  made,  Whether  tkis  fentence  is  to  produce  this 
cfFecl  ?  It  is  faid  every ,  fentence  of  condemnation  does  not 
produce  that  effecl: ;  becaufe  by  a  great  many  decifions,  it  has 
been  now  eftablifhed,  that  if  it  clearly  appears,  on  the  face  of 
the  fentence,  that  it  was  not  on  the  ground  of  enemy's  pro- 
perty that  the  condemnation  proceeded,  but  that  the  Court 
bottomed  itfelf  on  fome  diftiuct  ground,  in  that  cafe,  the  war- 
ranty of  neutrality  is  not  neceflaiily  falfined  by  fuch  a  fentence 
of  condemnation  j  and  certainly  there  are  fcveral  cafes  that  have 
fo  decided.  1  have  looked  at  them  all,  and  not  one  of  them  will 
be  contradicted  by  our  decifion  on  this  cafe.  It  is  generally  to 
be  prefumed,  that  fuch  fentences  proceed  on  legitimate  grounds; 
and  therefore  they  are  in  general  conelufive  proof,  with  refpect 
to  the  property;  negativing  the  warranty  of  neutrality,  and 
proving  the  propriety  of  the  condemnation.  Hence  it  follows, 
that  it  does  not  lie,on  the  party  producing  the  fentence,  to  ihew 
that  it  has  proceeded  on  the  ground  of  enemy's  property  ;  but 
it  is  incumbent- on  the  other  party,  who  objedts  to  the  fentence, 
to  (hew  that  it  proceeded  on  fome  other  ground.  That  I  take  to 
be  the  erTc£l  of  thefe  decifions ;  and  therefore  it  is  necefTary 
here  to  fliew  fome  divine!  and  collateral  ground,  on  which  the 
fcntence  has  proceeded,  leaving  the  queftion  of  property  entirely 
13  unde- 
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umK-terrrine-d  :  and  accordingly  in  every  one  of  the  cafes,  in  c  ;? 
which  the  etied  contended  for  by  the  underwriters  has  been  de- 
nicd  to  a  fentence  of  condemnation,  the  ,court  of  common  law 
has  thought  irfelf  warranted  in  coming  to  this  co:!clufion,  that 
the  fentence  itfelf  {hews  that  the  qudlion  of  property  was  not, 
and  was  not  profcffed  to  be,  decided  by  the  Court  of  Admiralty. 
What  is  the  cafe  here  ?  The  Court  exprefjy  tells  us,  what 
the  queftions  were  winch  they  had  to  decide  —  One  queftion 
was,  "  Whether  the  proceedings  were  regular?  The  other 
ei  qaeilion  was,  Whether  by  the  papers  competing  the  Lid  pro- 
"  ceedings,  and  there  produced  by  the  refpe£live  parties,  and 
**  alfo  from  the  objections  and  exceptions  feverally  taken,  and 
u  by  the  terms  of  the  regulations  and  ordinances,  made  on  the 
"  fubjeft  of  the  navigation  of  neutral  veflels  in  time  of  war,  the 
"  faul  JJjip  and  cargo  miljl  be  considered  as  enemy's  property,  and  as 
«  fuch  confifcated  to  the  ufe  of  the  republic  ?  Or  whether,  on 
"  the  contrary,  the  faid  flip  ami  her  cargo  muft  be  conjidered  as 
property,  and  rejlored  to  the  defendants  ?" 


"  Whether  it  was  to  be  confifcated.  according  to  that  ftate- 
ment,  depended  as  they  'ay,  on  the  queftion,  Whether  it  was 
the  properly  of  enemies  or  of  neutrals  ?  If  it  was  property  of 
enemies,  then  it  was  to  be  confifc^ted,  but  if  the  property  of 
neutrals,  it  was  to  be  restored  to  the  defendants.  Then  we  find 
them  determine,  that  it  is  to  be  confifcated  for  the  benefit  of  the 
republic.  Now  we  muft  ilrain  very  hard  to  make  them  contra-  ' 
di£l  themfelves  in  pronouncing  the  fentence  of  condemnation,  if 
we  fay  that  they  did  not  mean  to  determine  any  thing  with  refpe£t 
to  the  property,  when  at  the  fame  moment  they  faid,  the  fentence 
depended  entirely  on  the  qusjtion  of  property.  It  is  faid  it  appears 
from  one  of  the  reafons  of  their  d^cifion,  that  they  muft  have 
proceeded  on  the  ground  of  their  own  ordinance,  particularly  on 
the  ordinance  of  1778,  which  declares,  *c  that  the  circumftance 
"  of  having  a  fupercargo  or  chief  officer  on  board  belonging  to 
"  an  enemy  will  be  a  fufficient  ground  of  condemnation."  Now, 
fuppofing  for  a  moment,  it  was  chiefly,  for  certainly  it  was  not 
folely,  through  that  medium,  that  they  arrived  at  the  conclufion 
that  it  was  enemy's  property,  would  that  have  been  fufficient  to 
authorife  us  to  treat  the  fentence  as  inconclufive  ? 

N  N  a  «  Sup- 


OF    NON-COMPLIANCE 

"  Suppofing  they  had  dated  the  fa£tsof  the  cafe,  withotr 
reference  to  the  ordinance,  could  any  man  fay  that  thefe  facts 
were  fo  Irrelevant  to  the  conclufions  they  have  drawn  of  enemy's 
property,  that  a  court  of  common  law  would  have  thought  itfelf 
at  liberty  to  go  into  the  queftion,  and  fee  whether  the  condition  ivaf 
•warranted  or  not  ?  The  court  of  King's  Bench  has  always  dif- 
claimed  fuch  a  jurifdiction.  Then  does  it  vitiafe  the  fentence, 
that  a  court  of  competent  jurifdiction  has  faid  there  is  an  ordi- 
nance, which  warrants  and  fupports  fush  a  fentence  ?  Thefe 
ordinances  have  been  mifunderftood ;  fometimes  by  the  courts 
of  Admiralty  themfelves  in  France  >  and  even  (fometimes)  by  the 
courts  in  this  country.  The  courts  of  Admiralty  in  France  have 
fometimes  confidered  thefe  ordinances  as  making  the  law,  and 
as  binding  on  neutrals,  and  therefore  have  fometimes  declared  in 
the  fame  breath  that  the  property  was  neutral,  and  yet  that  it 
was  liable  to  condemnation.  Whereas  all  that  was  meant  by 
thofe  ordinances,  was  to  lay  down  rules  of  decifion  conformable 
to  what  the  lawyers  and  ftatefmen  of  the  country  underftood  to 
be  the  juft  principles  of  maritime  law.  When  Lewis  the  i4th 
published  the  famous  ordinance  of  1681,  nobody  thought  that 
he  was  undertaking  to  legiflate  for  Europe^  merely  becaufe  he 
collected  together,  and  reduced  into  the  fhape  of  an  ordinance, 
the  principles  of  the  marine  law  as  then  underftood  and  received 
in  France.  I  fay,  as  underftood  in  France^  for  although  the  law 
of  nations  ought  to  be  the  fame  in  every  country,  yet  as  the 
tribunals  which  adminifler  that  law  are  wholly  independent  of 
each  other,  it  is  unpoflible  that  fome  differences  fhali  not  take 
place  in  the  manner  of  interpreting  and  adminiftering  it  in  the 
different  countries  which  acknowledge  its  authority.  Whatever 
may  have  been  fince  attempted,  it  was  not,  at  the  period  now 
referred  to,  fuppofed  that  one  ftate  could  make  or  alter  the  law 
of  nations  ;  but  it  was  judged  convenient  to  declare  certain 
principles  of  decifion,  partly  for  the  purpofe  of  giving  an  uniform 
rule  to  their  own  courts,  and  partly  for  the  purpofe  of  apprizing 
neutrals  what  that  rule  was.  And  it  was  truly  obferved  at  the 
bar  in  the  courfe  of  the  argument,  that  it  has  been  matter  of  com- 
plaint againft  us,  (how  juftly  is  another  confederation,)  that  we 
have  no  fuch  code,  by  which  neutrals  may  learn  how  they  may 
protect  themfelves  againft  capture  and  condemnation.  Now 
this  court  in  this  cafe  feems  to  me  to  have  well  and  properly 
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underftood   the  effeft  of  their  own  ordinances.     Ihey  have  not  CHAP. 

y  vi  f  T 
taken  them  as  pofttive   laws   binding  en  neutral s>  but  they  refer  to  ' 

them  as  eflabhjfjing  legitimate  preemptions^  from  which  they  are 
•warranted  to  draw  the  concluftony  that  is  neceffary  for  them  U 
arrive  at,,  before  they  are  entitled  to  pronounce  a  fentence  of  con- 
demnation, 

'*  Suppofing  they  had  only  flated  the  fa&s,  as  they  are  now 
before  us,  are  they  to  be  confidered  as  fo  irrevelant,  that  a 
court  of  common  law  would  fay,  "  This  fentence  is  repugnant 
«*  to  juftice,  and  is  unwarranted  on  the  ground  on  which  it  has 
proceeded  ?"  [The  Mailer  of  the  Rolls  here  enumerated  the 
fads  appearing  on  the  French  fentence,  fuppofing  them  to  have 
occurred  in  a  Britifj  court  of  Admiralty,  and  then  proceeded.] 
"  Suppofing  all  thefe  circumftances  to  be  brought  before  a 
court  of  Admiralty  in  this  country,  I  think  it  would  be  quef- 
tionable,  whether  they  would  have  permitted  further  proof: 
I  apprehend  the  property  would  hardly  have  efcaped  condem- 
nation in  the  firfl  inflaiice.  What  is  the  refult  of  all  the  cafes 
that  have  been  determined  ?  From  them  all,  Mr.  Juftice  Le 
Blanc  collects  this  principle,  namely,  that  a  fentence  of  a  court  of  pp'j] 
Admiralty  is  cencluftve  as  to  all  it  prof  efts  to  decide.  Now  is  it  Cell, 
poflible  to  fay,  that  this  Court  did  not  profefs  to  decide,  whe- 
ther this  was  or  was  not  enemy's  property.  It  was  the 
only  queftion  they  did  profefs  to  decide,  for  there  is  no  other 
queftion  ftated  by  them  upon  which  their  decifion  could  pro- 
ceed, except  that  of,  Whether  the  property  belonged  to  enemies  or 
neutrals?  And  therefore  we  do  not  only  not  contradift  any 
cafe,  that  has  been  decided,  by  affirming  the  judgment  of  the 
Court  below  ;  but  we  are  bound  fo  to  do,  by  all  the  principles 
of  thefe  cafes :  and  we  (hould  contradict  them  if  we  did  not  af- 
firm the  fentence  of  the  Court  of  Madras.19 

Lord  Glenbervie. — "  I  only  wifh  to  make  one  obfervation  on 
the  cafe  of  Pollard  v.  Bell.  It  feems  quite  otherwife  as  to  the 
fa£t  in  that  cafe,  from  this  which  has  been  fo  ably  ftated  here  ; 
and  I  entirely  concur  in  opinion,  as  it  has  been  now  delivered. 
In  the  cafe  of  Pollard  v.  Rellt  the  French  court  did  not  profefs  to  go 
«n  the  ground  of  enemy's  property.  Here  they  do  prof tfi  to  go  on  the 
ground  of  enemy  s  property.  Whether  they  ought  or  ought  not 
IQ  have  come  to  this  conclufion  is  another  queftion,  but  it  is. 

N  N  3  clear 
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c  H  A  P.  dear  that  in  Pollardv. ..&>//,  that  particular  court  did  not  do  fo  : 
**  c^  not  ^ec^'e  on  tne  ground  of  enemy's  property  or  not  j 
but  .they  declare  merely,  that  the  (hip  is  confifcated  becaufe  (lie 
had  a  belligerent  captain  or  fupercargo  on  board.  Now  that  be- 
ing the  cafe,  and  the  fentence  not  having  fo  profefied  to  proceed, 
the  very  firft  fa&  that  was  ftated  in  that  cafe  was,  that  the  flip 
'was  neutral  property.  The  warranty  was  on  the  (hip,  though  the 
irtfurancc  was  on  the  gooc-is  on  board  ;  that  being  fo,  it  appears 
that  that  cafe  is  not  at  all  on  the  fuels  of  k,  refembiing  this." 

Sir  Wiliinm  Scott. — "From  the  cafe  of  Pollard  v.  Bell,  it  ap- 
pears clearly,  that  the  French  Court  of  Admiral: y  had  been 
guilty,  of  great  inattention  in  their  own  edicls;  but  by  this  inac- 
curacy they  brought  the  fadts  out  diilin&ly  to  the  view  of  an 
jBnglt/b  court  of  common  law,  and  thereby  enabled  them  to  give 
the  decifion  they  had  given."  Judgment  affirmed. 

o<idv  T.  Bo-       In  a  ftill  more  recent  cafe,  one  of  the  points  was,   as  to  the 

nU.sEaft*  COnclufivenefs    of  an    Admiralty  fentence.     Mr.  Juftice   Law- 
Kcp.  47j.  J 

rence  and  Mr.  Juftice  Le  Blanc  f<>id,  that, .after  the  repeated  de- 
terminations on  the  f  abject,  they  coul  i  not  allow  the  queflion  to 
be  aga'in  argued,  unlefs  the  matter  could  be  carried  by  appeal  to 
the  tioufe  of  Lords,  which,  in  the  prefent  cafe,  it  could  not  be, 
from  the  ill ,ipe  in  which  that  caufe  flood  before  the  court. 

But  me  point  was  at  that  very  time  depending  in  the  Houfe 
another,  v.    ofLords,   upon  an  appeal   from  Scotland,  and  upon  the  fecond 

Her-derfon 

»mj  Bother,  hearing  of  which,  all  the  Judges  were  fummoned.     I  was  one 
puBi[>:  of  the  counfd,  and,  by  the  exprefs  order  of  their  lordfliipp,  in 

order  to  fet  this  point  at  reft  for  ever,  we  were  defined  to  argue 
at  the  bar  the  queilion  of  the  admiffibiiity  in  evidence  of  a  fen- 
tence of  a  foreign  Court  of  Admiralty,  in  an  action  upon  a  po- 
licy of  infurance,  in  order  to  falfify  a  warranty  of  neutrality.  And 
after  mature  deliberation,  although  there  was  fome  difference  of 
opinion  about  fome  fpecial  circumflances,  ail  the  Judges  \vere 
unanimous  in  declaring,  that  after  the  continued  pradlice  which 
had  taken  place  from  the  earliett  period,  in  which,  in  actions  on 
policies  of  infurance,  quefiiorfs  had  arifen  on  warranties,  to  ad- 
^nit  fach  fentences  as  evidence,  not  only  as  conclufive  /;;  rem,  but 
alfo  as  conclufive  of  the  feveral  matters  they  purpofe  to  decide  di- 
rectly, it  was  tod  late  to  examine  the  practife  of  admitting  them 

to 
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to  the  extent,  to  which  they  had  been  received,  fuppofing  that  C  H  A  Pt 
practice  might  have  at  firft  appeared  to  have  been  doubtful, 
upon  the  argument,  that,  on  the  authority  of  thofe  decifions, 
men  had  acled  for  a  long  feries  of  years,  and  entered  into  con- 
traits  of  affurance  in  this  country,  with  a  perfect  knowledge 
of  fuch  decifions,  and  in  expectation  of  the  qu'eftions  arifing 
out  of  fuch  contracts,  to  which  fuch  decifipns  are  applicable, 
l^ing  ruled  by  them.  And  as  to  the  fuppofed  uncertainty  that 
had  prevailed  in  our  Courts  upon  the  conftruttion  of  foreign 
fentences.  Lord  Alvnnle^  Chief  Juftice  of  the  Court  of  Common 
Pleas,  faid  the  doctrine  laid  down  in  Kinder/ley  v.  Chafe  (fupra) 
appeared  to  him  beft  calculated  to  do  away  that  uncertainty. 

Lord  Ellenborottgh)  Ch.  J.  of  the  King's  Bench,  who  was  ne- 
cefTariiy  abfent  at  Guildhall  when  the  Houfe  of  Lords  decided 
the  caufe  of  Lcthianv.  Henderfon,  but  whole  concurrence  in  the 
judgment  then  pronounced  was  declared  by  Lord  Eldon  (Lord 
Chancellor),  had  foon  after  an  opportunity  of  declaring  from  the 
bench  of  his  own  court  what  he  conceived  to  be  the  effecl:  of 
that  decifion.  In  delivering  the  judgment  of  the  Court  in  Boltonr. 
Helton  v.  Gladftone,  his  Lordfhip  faid,  "Since  the  judgment  of  5  Baft.  155. 
«  the  Houfe  of  Lords  in  Lothian  v.  Henderfon,  it  may  now  be 
«  afiumed  as  the  fettled  do&rine  of  a  Court  of  Englijh  law,  that 
<c  all  fentences  of  foreign  Courts  of  competent  jurifdidUon  to 
t:  decide  queilions  of  prize,  are  to  be  received  here  as  conclu- 
««  five  evidence  in  actions  upon  policies  of  affurance,  upon 
"  every  fubjeft  immediately  and  properly  within  the  jurif- 
£<  diclion  of  fuch  foreign  Courts,  and  upon  which  they  have 
"  profeffed  to  decide  judicially." 

But  they  muft  decide  upon  the  point  diftinQly,  m  order  to 
affecl  a  warranty  or  representation  in  a  policy  of  infurance. 
That  they  meant  to  decide  the  point  is  not  to  be  collefted  by  in- 
ference or  argument,  but  by  fpecific  affirmation.  Lord  Rllen- 
borough  fo'declaied  on  the  trial  of  an  a&ion  on  a  policy  of  in-  Fi&er  ?. 
furance  on  the  (hip  Juno>  rsprefented  as  an  American,  at  and  ^3'^* 
from  London  to  Africa,  during  her  ftay  and  trade  there,  and  Trin. 
from  thence  to  hsr  port  or  ports  of  difcharge  in  the  We, I 
Indies. 

The  fhip   was  captured  by' a   French  privateer,  carried  into 
Martinique,    and    there    condemned   in   the    Yice-A.   -.''nhy 

N  N  4  Co  arc 
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T°  falfify  th<?  rePrefentation  of  neutrality,  the  de- 
fendant  now  gave  in  evidence  the  fentence  of  condemnation, 
This  ftated,  «  that  it  refulted  evidently  from  the  papers  on 
"  board  ;  that  the  expedition  of  the  faid  (hip  Juno,  her  cargo, 
"  and  the  operations  of  her  captain  on  the  coaft  of  Africa, 
«  were/or  account  of  the  brothers  Geddes,  merchants  of  London, 
«  who  had,  to  mafque  the  EngYitti  property  of  this  outfit,  borrowed  the 
"  American  flag  and  pa/port  of  the  faid  flip  Juno,  and  taken  fa 
€€  their  agent  and  partner  in  this  expedition  Captain  Fifcher,  fur* 
et  ni/hed  with  a  certificate  of  a  citizen  of  the  United  States"  The 
fentence  afterwards  went  on  to  declare  as  good  and  valid  prize 
the  flave  (hip  Juno,  and  to  confifcate  the  faid  (hip  and  her  cargo 
to  the  profit  of  the  captors,  without  ftating  any  fpecific  grounds 
for  the  condemnation. 

Lord  Ellenborough.  "  We  (hew  a  fufficient  refpeft  for  French 
fentences,  if  we  attach  Credit  in  our  courts  to  what  they  dif- 
tin.&ly  fay.  It  is  often  painful  to  go  this  .  length,  confidering 
the  piratical  way  in  which  they  proceed.  But  this  fentence  does 
not  fay  that  the  (hip  was  not  American  ;  and  it  is  not  to  be 
confidered  as  evidence  of  what  it  does  not  fpecifically  affirm. 
J  dare  fay  fuch  fentences  will  be  pofitive  enough  in  future, 
iince  thofe  who  frame  them  arc  difpofed  to  confider  every  thing 
as  good  prize  againft  all  mankind.  When  they  do  fpeak  out, 
I  will  give  them  the  fame  effe£l  here  which  they  receive  in  other 
places.  But  there  is  no  proof  in  the  prefent  cafe  that  the  pro- 
perty was  not  American,  although  fuch  an  inference  might  be 
drawn  from  certain  indirect  flatements  in  the  fentence  now  pre* 
fented  to  us."  Verdict  for  the  plaintiff. 

Mich  T  I"  *ke  en^u*ing  term  a  motion  was  made  for  a  new  trial  :  and 

49  G»  3.  it  was  contended  by  the  counfel  for  the  defendant,  that  it  ne- 
eeflfarily  refulted  from  the  terms  of  the  fentence  of  the  French 
Admiralty  Court,  that  the  Ship  Juno  and  her  cargo  were  not 
American^  although  this  was  not  pofith'ely  averred  in  any  part  of 
it  ;  and  that,  according  to  the  principle  of  former  decifions,  the 
fentence  of  a  foreign  Court  of  competent  jarif  diction  mud  b« 
taken  as  concluGve  evidence  of  the  fadls  upon  which  it  evi- 
dently proceeds. 


£flt*for<JUgf><  "I  mud  look  at  the  ndjudicative  part  of  tne 
fentence  j  and  there  I  find  nothing  diftinclJy  dated  35  to  the 

ilnip 
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fhip  or  her  cargo  not  being  American.  Is  there  any  cafe  in  C 
which  it  has  been  held  that  Judges  mud  fifh  for  a  meaning, 
when  a  fentence  of  this  kind  is  produced  to  them.  Here  the 
foreign  Court  feems  not  to  have  any  fettled  opinion  upon  the 
fubject,  and  not  to  have  k^own  or  cared  on  what  grounds  it 
proceeded  to  a  condemnation.  It  is  by  an  overftrained  comity 
that  thefe  fentences  are  ^  received  as  conclufive  evidence  of  the 
facts  which  they  pofi lively  aver  and  upon  which  they  fpeci- 
fically  profefs  to  be  founded. 

The  other  Judges  were  of  the  fame  opinion,  and  the  rul« 
was  refufed. 

The  general  refult  of  all  thefe  cafes  feems  to  be  this ;  that 
where  a  man  has  warranted,  by  his  contract  of  infurance,  thas 
his  property  is  neutral,  and  the  belligerent  country  condemns 
that  very  property  as  belonging  to  an  enemy,  however  [abfurd  s 
that  decifion  may  be,  this  is  conclufive  evidence  that  the  war- 
ranty contained  in  the  contract  is  falfe  :  but  if  the  belligerent 
country  condemn  as  prize,  not  adverting  to  the  queftion  of  neu- 
trality at  all.  but  dating  the  ground  to  be  a  violation  of  fome 
rule,  which  they  have  adopted  for  their  own  government  in  the 
decifion  of  questions  of  prize,  it  may  or  may  not  be  a  juft  ground 
of  condemnation  as  between  the  belligerent  and  the  neutral,  but 
it  cannot  at  all  operate  to  prove  the  truth  or  falfehood  of  a  fact, 
aflerted  in  a  contract  of  infurance,  and  which  may  be  perfectly 
true?  quite  confidently  with  the  juftice  of  their  decifion.  The 
following  cafe  proceeds  entirely  on  this  principle ;  for  the 
French  fentence  does  not  once  mention  the  queftion  of  neutrality. 

In  an  action  on  a  policy  of  infurance  on  the  captain's  goods   Caivert  v. 
and  private  adventure,  warranted  American  property,  on  board   J  Term 
the  fhip  Friends ,  at  and  from  London  to  Virginia,  a  fentence  of  a   &*p  513. 
French  Court  of  Admiralty  was  produced,  which  was  to  the 
following   effeft  :  "  Forafmuch  as  the  true  cleftination  of  the 
*<  fhip  was  for  the  EngliJJj  iflands,  having  been  hired  and  loaded 
«<  at  London,  and  that  there  has  been  found  on  boird  her  80  bar- 
«  rels  of  gunpowder  ;  the  court  declares  the  faid  brig  Friends  t 
<•  together  with  her  cargo,  a  good  prize" 

The  court  of  King's  Bench  held  that  this  fentence  was  not 
conclufive  againft  the  warranty  of  neutrality,  the  facts  of  the 

cafe 
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CHAP,  cafe  and  the  reafons  exprefsly  given,  leading  to  a  contrary  con- 
clufion.  If  the  fentence,  indeed,  had  condemned  the  goods,  be- 
caufe  they  were  the  property  of  an  enemy,  that  judgment  would 
have  been  concluiive'^  but  they  have  given  other  reafons  for 
their  fentence. 

The  following  cafe  upon  the  forfeiture  of  neutrality  has  been 
as  to  one  of  the  main  points  of  it,  namely  the  right  of  nations  at 
war,  to  fearch  neutral  (hips,  overturned  by  a  decifion  of  the 
High  Court  of  Admiralty,  and  alfo  by  one  in  the  Court  of 
King's  Bench. 

v.        It  was  an  aclion  brought  upon  a  policy  of  infurance   on   the 
l°hRf°Hi].     ^"P  Thet*s>   a   Tufc'an   (hip,  warranted  neutral.     At   the  trial  a 
»5.Gea.III.  verdict  was  found  for  the  plaintiffs,  fubjecT:  to  the  opinion  of  the 
Court,  upon  a  cafe  dating,  That  the  plaintiffs  were  Tufcan  fub- 
je6ts    refident  at  Leghorn,  and   the   foie  owners   of  the  (hip  in 
queftion :  that  the  fhip,  having  neutral  goods  on  board  configned 
to  London,  was  captured  off  the  coaft  of  Barbara  by  a  Spanijb 
veffel.  ,  That  (he  was  carried  into  Spain,  and  there  condemned  as 
prjze  ;  which  fentence  upon  appeal  to  a  fuperior  court,  was  re- 
verfed :    but   upon    further   appeal,   the    laft  fentence   was  re- 
verfed,  and  the  firft  confirmed.     That  the  grounds  of  condem- 
nation were    two;     lit,  That    the    (hip    Thetis   refufed    to   be 
,  fearched,  and  refifted  with  force,  having  fired  at  the  (hip  of  the 

Spaniard,  and  continued  firing,  after  the  Spanifh  colours  were 
hoifted :  2d,  That  the  Thetis  had  no  charter-party  on  board. 
.  .  The  captain  anfwers  thefe  two  grounds  thus:  ift,  That  he  re- 
fifted and  fired,  the  Spaniard  having  hailed  him  under  falfe  co- 
lours :  2d,  That  he  had  taken  the  goods  on  board  by  the  piece, 
and  that  (he  was  a  general  {hip  ;  in  which  cafe  a  manifefto  was 
fu (Relent,  without  a  charter-party.  The  fentence  of  the  laft 
court  admits  the  (hip  to  be  neutral ;  for  it  ftates  it  to  be  "  the 
{hip  Thetis,  a  Tufcan  ftiip,  &c."  but  condemns  her.  as  good  and 
lawful  prize. 

Lord  Mansfield  was  abfent  at  the  argument  of  this  cafe. 

\ 

Mr.  Juftice  Willes. — <c  This  is  clearly  a  neutral  fliip.  Some- 
thing  was  faid  in  argument  abfut  barratry  ;  but  I  do  not  think 
the  a£t  of  uie  captain  in  tins  cale  amounts  to  that  offence.  The 

fecond 
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fecond  ground  of  condemnation  is  given  up  by  the  counfel  *,  and  CHAP, 
the  remaining  queftion  is,  whether  the  captain  has  been  guilty  of  ,_^ — ,—»*•_' 
fuch  a  breach  of  neutrality,    as  mould  affect  the  owners.     If  a 
ihip  l>e  neutral,  and  (he  be  (lopped,  thofe,  who  (lop  her>  muft 
pay  for  the  detention.  Bat  it  is  faid  (lie  mult  ilop  to  be  fearched. 
I  find  no  authority  for  fuch  a  pofition.  Befides,  the  circumttances 
are  very  fufpicious.     The  captain  feems  to  have  adted  properly. 
Stoppage  is  always  at  the  peril  of  the  captors." 

Mr.  Juftice  djbhurfl. — "  I  take  the  principle  laid  down  at  the 
bar  to  be  true,  that  a  fliip  warranted  neutral  muft  conduct  her- 
felf  fo  as  not  to  forfeit  her  neutrality.  But  the  fads  of  this  cafe 
do  not  admit  of  the  application.  I  do  not  find,  that  a  neutral 
(hip  muft  fubmit  to  be  fearched.  It  is  rather  an  a£t  of  fuperior 
force,  .always  refitted  when  the  party  is  able  ;  and  the  right  falls 
within  this  pofition,  that  the  fearcher  does  it  at  his  peril.  If  he 
find  anything  contraband,  or  the  property  of  an  enemy,  he  is 
juftified  :  if  not,  he  pays  coils.  Is  there  any  thing  to  juftify  the 
fearch  in  this  cafe  ?  Certainly  not,  for  the  cargo  was  neutral. 
As  to  the  next  queftion,  her  not  having  a  charter-party,  this 
clearly  is  not  required  by  the  law  of  nations  ;  and  it  appears  from 
the  cafe  that  me  was  a  general  (hip,  and  although  it  may  be  con- 
trary to  a  particular  ordinance  of  Spain  to  fail  without  a  charter 
party,  other  nations  are  not  bound  to  take  notice  of  fuch  ordi- 
nance, unlefs  in  virtue  of  fome  treaty  fubfifting  between  two 
dates,  by  which  they  fubmit  to  be  bound  by  fuch  ordinance. 
That  is  not  the  cafe  here,  and  therefore  it  falls  within  one  of  the 
perils  infured  againft." 

Mr.  Juftice  Bullcr. — "  It  is  not  neceflary  to  give  an  opinion 
as  to  barratry ;  but  I  take  it  to  mean  a  wilful  a£t  of  the  captain 
to  the  injury  of  the  owners.  •  This  would  have  been  barratry,  if 
it  had  been  an  act,  which  forfeits  the  neutrality.  I  do  not  agree 
that  the  property  muft  continue  neutral  during  the  whole  voyage. 
If  it  be  neutral  at  the  time  of  failing,  it  is  fuflicient ;  and  if  a  war 
break  out  next  day,  the  underwriter  is  liable.  The  anfwer  given 
to  the  claim  of  fearch  is  conclufive,  that  the  party  does  it  at  his 
peril ;  juft  like  the  cafe  of  Cuftom-houfe  officers.  The  pradice 
of  the  Admiralty  confirms  it ;  for  they  give  cofts  in  cafes  of  im- 
proper detention  :  which  they  would  not  do,  if  neutral  fhips 
were,  at  all  events,  liable  to  be  Hope.  Detention  by  particular 
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CHAP,  ordinances,  which  do  not  form  a  part  of  the  law  of  nations,  is  a 
rifle  within  the  policy.  At  firft  I  compared  this  cafe  in  my  own 
mind  to  that  of  an  illegaj  voyage ;  but  they  are  no  way  fimilar  ; 
for  a  (hip  is  only  bound  to  take  notice  of  the  laws  of  the  country 
(he  fails  from,  and  of  that  to  which  (lie  fails  ;  but  not  the  parti- 
cular ordinances  of  other  powers."  Judgment  was  accordingly 
given  for  the  plaintiff. 

This  ca^e> tnus  decided,  came  under  the  confute  rat  ion  of  the 
Court  of  King's  Bench  in  the  year  1799.     It  was  an  a£tiouon  a 
S3o,  policy  on  goods  in  the  (hip  Difpatoh,  warranted  DaniJJj  flip  and 

property.  The  lofs  was  alleged  to  be  by  capture.  A  fenrerice  of 
a  Britijh  Court  of  Admiralty  was  produced,  dating,  that  the 
faid  neutral  fhip  Difpatch,  with  the  cargo,  being  DarAfi  property, 
had  been  under  the  authority  of  the  law  of  nations  and  of  war, 
and  agreeably  to  exifting  treaties  (lopped  and  detained  by  the 
commander  of  one  of  his  majefty's  (hips,  and  by  him  fent  to- 
wards the^port  of  Mole  S.  Nicholas,  for  the  purpofe  of  being  legally 
examined^  under  the  command  of  Barrett^  a  midfhipman,  and 
two  feamen  •,  and  that  on  the  near  approach  to  the  port,  the 
hiafter,  fupercargo,  and  crew  of  the  faid  fhip,  had,  in  direft 
'violation  and  breach  of  their  neutrality  as  Danifh  fubjcEls^  and  con  - 
trary  to  the  law  of  nations  and  the  faith  of  treaties^  forcibly  ref  - 
cued  and  taken  and  kept  poflTeflion  thereof  till  again  captured  by 
a  French  privateer,  and  ihc  was  again  captured  by  one  of  his 
majefty's  fhips  ;  and  the  faid  neutral  (hip  and  cargo  were  there- 
fore  adjudged  good  prize. 

The  Court  was  of  opinion,  that  the  fentence  of  the  Court  of 
Admiralty  was  conclufive  that  this  veflel  had  fo  conducted  her- 
felf  as  to  forfeit  her  neutrality ;  by  acting  in  violation  of  that 
neutrality,  and  contrary  to  the  law  of  nations  and  faith  of  trea- 
ties. That  as  to  the  queftion  concerning  the  right  of  fearching 
neutrals,  it  was  faid  by  the  Court,  that  before  the  late  armed  neu- 
trality it  was  confidered  in  this  country,  and  fo  decided  in  many 
cafes,  that  the  right  of  fearching  neutrals  was  part  of  the  law  of 
nations  ;  and  that  fuch  right  was  fuppofed  to  be  founded  on  rea^ 
fon.  Judgment  was  given  for  the  defendant. 

The  Court, .however,  in  the  above  cafe,  faid,  they  did  not 
mean  to  overturn  the  cafe  of  Saloucci  v.  Johnfon,  for  in  that  cafe 
the  Coutt  of  Admiralty  had  not  adjudged,  as  in  the  prefent  cafe, 

thai 
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that  the  (hip  had  forfeited  her  neutrality.     But  the  general  point  CHAP. 
there  mentioned   that  a  neutral  fhip  need   not  fubmit   to  be     XV*1**^ 

fearched,  cannot  be  fupported  ;  for  it  is  laid  down  in  Vattel,  that  Va«ei,baok 

this  right  clearly  exifts,  without  which  the  commerce  of  contra-  £,^h'  7' 
band  goods  could  not  be  prevented. 

Befides  which,  in  a  late  cafe  in  the  Court  of    Admiralty,  The  Maria, 
Sir  William  Scott  thus  dates  the  law  :  «  That  the  right  of  vifiting  jf^W. 
and   fearching  merchant  (hips  upon  the  high  feas,  whatever  be  c'<kd  the 
the  mips,  whatever  be  the  cargoes,  whatever  be  the  deftinations*   1709, and 
is  an  inconteftible  right  of  the  lawfully  commiflioned  cruizers  of  ^"JJ^ 
a  belligerent  nation ;  becaufe  till  they  are  vifued  and  fearched,  Dr.  Robin- 
it  does  not  appear  what  the  mips,  or  the  cargoes,  or  the  deftina-  fon' 
tions  are ;  and  it  is  for  the  purpofe  of  ascertaining  thofe  points, 
that  the  neceflity  of  this   right  of  vifitation  and  fearch  exifts. 
This  right  is  fo  clear  in  principle  that  no  man  can  deny  it,  who 
admits  the  legality  of  maritime  capture  j  becaufe  if  you  are  not  at 
liberty  to  afcertain  by  fufficient  enquiry  whether  there  is  pro- 
perty that  can  legally  be   captured,  it  is  impofllble  to  capture- 
Even  thofe  who  contend  for  the  inadmiffible  rule,  that  freejhipf 
make  free  goods ',  muft  admit  the  exercife  of  this  right  at  lead  for    „ 
the  purpofe  of  ascertaining  whether  the  (hips  are  free  (hips  or 
not.     The  right  is  equally  clear  in  practice,  for  practice  is  uni- 
form and  univerfal  upon  the  fubje&.  The  many  European  treaties 
which  refer  to  this  right,  refer  to  it  as  pre-exifting,  and  merely 
regulate  the  exercife  of  it.     All  writers  upon  the  law  of  nations 
unanimoufly  acknowledge  it,  without  the  exception  even  of  Hub- 
ntr  himfelf,  the  great  champion  of  neutral  privileges.     In  fhort, 
no  man  in  the  lead  degree  converfant  in  fubjedls  of  this  kind, 
has  ever,  that  I  know  of,  breathed  a  doubt  upon  it.     The  right 
muft  unqueftionably  be  exercifed  with  as  little  of  perfonal  harm- 
nefs  and   of  vexation  in  the  mode  as  poflible  ;  but  foften  it  as 
much  as  you  can,  it  is  ftill  a  right  of  force,  though  of  lawfu^ 
force,  fomething  in  the  nature  of  civil  procefs,  where  force  is 
employed,  but  a  lawful  force,  which  cannot  lawfully  be  refifled" 
In  another  place,  this  very  learned  perfon  adds,  "  The  penalty 
for  the  violent  contravention  of  this  right  is  the  confifcation  oif 
the  property  fo  withheld  from  vifitation  and  fearch  (a)" 

(a)  I  am  forry  that  I  cannot  transcribe  more  of  this  judgment,  fo  fraught  with  learn- 
Jag,  and  fo  eloquent  in  its  compaction  :  but  it  is  the  lefs  to  be  lamented,  as  Dr  Robin/on 
Jus  gratified  the  public  by  publishing  it  entire,  as  pronounced,  ia  a  pamphlet  intituled 
*  Rtfart  of  the  Judgment t  &c,  on  tbt  Swrdfi  Convoy* 
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Thcfe  are  the  cafes  which  have  been  decided,  relative  to  the 
^  ]1\  judgments  of  foreign  courts  being  conclufive,  and  the  effecls 
which  they  have  upon  the  contract  of  infurance  :  and  from  all 
of  them  it  fhould  feem,  that  this  general  doctrine  may  be  col- 
lected :  That  wherever  the  ground  of  the  ientence  is  manifeft, 
and  it  appears  to  have  proceeded  exprei>,ly  upon  the  point  in  iflue 
between  the  parties  j  or  wherever  the  fcnteuce  is  general,  and 
no  fpecial  ground  is  flared,  there  it  (hall  be  conclufive  and  bind- 
ing, and  the  courts  here  will  not  take  upon  ihemfclves,  in  a  col. 
lateral  way,  to  review  the  proceedings  of  a  forum,  having  corn  - 
petent  jurifdiclion  of  the  fubjec>  matter.  But  if  the  fentence 
be  fo  ambiguous  and  doubtful,  tliat  it  is  difficult  to  fay  on  what 
ground  the  decifion  turned  ;  there  evidence  will  bs  allowed  in 
order  to  explain.  And  if  the  fentence  upon  the  face  of  it  be 
founded  upon  partial  ordinances  alone,  the  infured  (hall  not  be 
deprived  of  his  indemnity  •,  becaufe,  to  ufe  the  words  of  Mr.  Juf  • 
tice  flutter,  any  detention,  by  particular  ordinances  or  decrees, 
which  contravene,  or  do  not  form  a  part  of  the  law  of  nations, 
is  a  rifk  within  a  policy  of  infurance. 

If  an  infured  declare   upon  a  total  lofs   by  capture,  and  after 
Thelluflbn 
v.  Sheddon,    proving  a  capture  (hew  that  a  re-capture  too<c  place,  upon  which 

a  New  Rep.  proceecjjn£rS  wer£  had  in  the  Admiralty,   the  Court  of  Common 

228.  and        r  J 

leeStat.        Pleas  held  he  cannot  recover  even  the  amount   of  the  ialvage, 

§  proceedings  and  fale  from  the  infurers,  without  proving  the 
proceedings  in  the  Admiralty  under  the  feal  of  that  Court,  if  the 
infurer  chufes  to  infifl  upon  it. 


CHAPTER    THE    NINETEENTH. 

Of  Return  of  Premium. 


HAVING  in  fcveral  chapters  fpoken  fully  of   the  various  CHAP, 
cafes,  in  which  policies  of  infurance  are  either  absolutely       Xix. 
void,  or  are  rendered  of  no  effect  by  the  failure  of  the  infured 
in  the  performance  of  fome  of  thofe  conditions,  which  he  had 
taken  upon  himfelf :  the  nest  object  of  our  inquiry  will  be,  in 
what  cafes,  and  under  what  circurnftances,  there  (hall  be  a  re- 
turn of  premium. 

In  all  countries,  in  which  infurances  have  been  known,  it  has   £OCCenjul 
been  a  cuftom,  coeval  with  the  contract  itfelf,  that  where  pro-  de  jure 
perty  has  been  infured  to  a  larger  amount  than  the  real  value,  ™"J  f  gf* 
the  infurer  (hall  return  the  overplus  premium ;    or  if  it  happen 
that  goods  are  infured  to  come  in  certain  (hips  from  abroad,  but 
are  not  in  fadl:  (hipped,  the  premium  (hall  be  returned.     If  the  f  Mag.  ^ 
ihip  be  arrived  before  the  policy  is  made,  and  the  underwriter  is 
acquainted  with  the  arrival,  but  the  infured  is  not,  it  ftiould  feem 
the  latter  will  be  entitled  to  have  his  premium  reftored,  on  the 
ground  of  fraud.     But  if  both  parties  be  ignorant  of  the  arrival, 
and  the  policy  be  (as  it  ufually  is)  loft  or  not  /$/?,  I  think  in  that 
cafe  the  underwriter  fhould  retain  \  becaufe  under  fuch  a  policy, 
if  the  ihip  had  been  loft,  at  the  time  of  fubfcribing,  he  would 
have  been  liable   to  pay  the  amount  of  his  fubfcription.     The 
parties  themfelves  frequently  infert  claufes  in  the  policy,   dating, 
that  upon  the  happening  of  a  certain  event,  there  mall  be  a  re- 
turn of  premium.     Thei'e  claufes  have  a  binding  operation  upon  _ 
the  parties ;  and   the  conftru£lion  of  them  is  a  matter  for  the 
court,  and  not  for  the  jury,  to  determine — In  fhort,  if  the  fhip,  s  Vef 
or  property  infured,  was  never  brought  within  the  terms  of  the 
written  contract,  fo  that  the  infurer  never  has  run  any  rifk,  the 
premium  muft  be  returned. 

The  principle  upon  which  the  whole  of  this  doclrine  depends, 
is  Cmple  and  plain,  admitting  of  no  doubt  or  ambiguity.     The 
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CHAP,  rify  or  peril  is  the  confideration  for  which  the  premium  is  to  be 
paid:  if  the  rifk  be  not  run,  the  confideration  for  the  premium 
^a^s  j  an(l  equity  implies  a  condition,  that  the  infurer  (hall  not 
receive  the  price  of  running  a  rifle,  if,  in  fa&,  he  runs  none.  It 
is  juft  like  the  contract  of  bargain  and  falc  ;  for  if  the  thing 
*°^  ke  not  delivered,  the  party  who  agreed  to  buy,  is  not  liable 

Cowp.  668.  to  pay.  Thus  to  whatever  caufe  it  be  owing,  that  the  rifk  is  net 
run,  as  the  money  was  put  into  the  hands  of  the  infurer,  merely 
for  the  rifle  of  indemnifying  the  infured,  the  purpofe  having 
failed,  he  cannot  have  a  right  to  retain  the  fum  fo  depofited  for 
a  fpecial  caufe. 


Mattm  v. 


Accordingly  in  an  action  of  indebitattd  affumpjtt  brought  by  the 
.  plamtiff  f°r  5^-  received  by  the  defendant  to  the  plaintiff's  ufe, 
where  the  general  iffue  was  pleaded  ;  it  appeared  in  evidence, 
that  one  Barkdale  had  made  a  policy  of  infurance  upon  account 
for  5/-  premium  in  the  plaintiff's  name,  and  that  he  had  paid 
the  faid  premium  to  the  defendant,  and  that  Barkdale  had  no 
goods  then  on  board,  and  fo  the  policy  was  void.  To  this  action 
two  objections  were  taken:  ift,  That  it  (hould  have  been 
brought  in  Barkdale's  name,  which  was  over-ruled.  2dly,  That 
this  ought  to  have  been  a  fpecial  aftion  on  the  cuftorn  of  mer- 
chants. Lord  Chief  Juftice  Holt  cited  a  cafe  of  money  depofited 
upon  a  wager  concerning  a  race,  that  the  party  winning  might 
bring  an  action  of  indebitatus  ajfumpjit,  for  money  received  to  his 
ufe  j  forj  now  by  the  fubfequent  matter  it  is  become  as  fuch. 
And  as  to  the  cafe  in  queftion,  the  money  is  not  only  to  be  re- 
turned by  the  cuftom,  but  the  policy  is  made  originally  void,  the 
party,  for  whofe  ufe  it  was  made,  having  no  goods  on  board  ;  fo 
that  by  this  difcovery  the  money  was  received  without  any  reafon, 
occafion,  or  confideration,  and  confequently  it  was  received  ori- 
ginally to  the  plaintiff's  ufe.  And  fo  judgment  was  given  for 
the  plaintiff. 

I  cite  this  cafe  for  two  purpofes  \  becaufe  it  ferves  to  (hew  in 
whfct  form  of  a£lion  the  plaintiff  ought  to  demand  a  return  of 
premium  :  and  it  alfo  points  out,  that  as  early  as  the  beginning, 
of  the  reign  of  William  &  Mary,  the  true  principle,  on  which 
the  premium  ought  to  be  returned,  was  fully  eftablifhed.  It 
was  faid  in  the  introduction  to  this  chapter,  that  elaufes  are 
frequency  infcrted  in  policies  of  infurance,  containing  con- 

ditions, 


OF   RETURN   OF   PREMIUM.  505 

ditions,  on  the  performance  or  non-performance  of  which,  the 
premium  is  returnable ;  and  that  to  decide  upon  the  conftruc- 
tion  of  fuch  conditions  is  the  province  of  the  Court,  and  not  o£ 
the  jury.  Such  a  cafe  occurs,  which  may  properly  be  men- 
tioned here. 

This  action  was  brought  againft  an  underwriter,  for  a  return  Simond  an* 
of  premium.  The  material  part  of  the  policy  was  in  thefe  Bn0°ydeH,  * 
words  :  "  At  and  from  any  port  or  ports  in  Grenada  to  London^  Dougi.  *$$* 
*<  on  any  (hip  or  (hips  that  (hall  fail  on  or  between  the  firft  of 
*'  May  and  the  firft  of  Auguft  1778,  at  18  guineas  per  cent,  to 
«  return  8/.  per  cent,  if Jhe  fails  from  any  of  the  Wejt  India  IJlands> 
**  with  convoy  for  the  voyage,  and  arrives"  At  the  bottom  there 
was  a  written  declaration  that  the  policy  was  on  fugars  (the 
mufcovado  valued  at  2o/.  per  hogfhead)  for  account  of  L.  £>. 
being  on  the  firit  fugars  which  (hall  be  (hipped  for  that  account. 
The  fhip  the  Hankey  failed  with  convoy,  within  the  time  limited, 
having  on  board  5  i  hogfheadsof  mufcovado  fugar,  belonging  to 
L.  §j  She  arrived  fafe  in  the  Downs,  where  the  convoy  left 
her ;  convoy  never  coming  farther,  and  indeed  feldom  beyond 
Portfmouth.  After  fhe  had  parted  with  the  convoy,  (lie  {truck 
on  a  bank  called  the  Pan  Sand,  at  Margate,  and  n  of  the  5 1 
cafks  of  fugar  were  warned  overboard,  and  the  reft  damaged. 
The  (hip  was  afterwards  got  off  the  bank,  and  proceeded  up  the 
river,  arrived  fafe  in  the  port  of  London,  and  was  reported  at  the 
cuftom-houfe.  The  fugars  faved  were  taken  out  at  Margate^ 
and,  after  undergoing  a  fort  of  cure,  by  a  perfon  fent  from  town 
for  that  purpofe,  they  were  carried  to  London  in  other  veffds  ; 
and  the  40  hogmeads  being  fold,  produced  34O/.  inftead  of 
8oo/.  which  was  their  valuation  in  the  policy.  The  defendant 
had  paid  into  court  the  value  of  the  fugars  loft,  and  a  return  of 
8/.  per  cent,  on  340/.  The  plaintiffs  infifted,  that  they  were 
entitled  to  have  8/.  per  cent,  alfo  returned  on  the  valued  price  of 
the  eleven  hogmeads  of  fugar  which  were  loft,  and  on  the 
difference  between  what  the  remaining  forty  hogfheacfs  pro- 
duced, and  their  valued  price.  At  the  trial,  before  Lord  Manf- 
feld,  the  plaintiffs  had  a  verdift  to  the  full  amount  of  their  de- 
mand. The  chief  queftion,  upon  the  motion  for  a  new  trial, 
was,  To  what  the  word  "  arrives"  was  intended  to  apply  ? 


o  o 


Lord 


506  OF   RETURN   OF  PREMIUM'. 

Lord  ManruAd. — "  The  ancient  form  of  a  policy  of  infur- 
ance,  which  is  ftilf  retained,  is,  in  hfdf,  very  inaccurate  ;  but 
length  of  time,  and  a  variety  of  difcuJfions  and  decifions,  have 
reduced  it  to  certainty.  It  is  amazing,  when  additional  ciaufcs 
are  introduced,  that  the  merchants  do  not  take  fome  advice  in 
framing  them,  or  beftow  more  confideration  upon  them  tliem- 
felves.  I  do  not  recollect  an  addition  made,  which  has  not 
created  doubrs  on  the  conftru&ion  of  it.  Plere  a  word  or  two 
more  would  have  rendered  the  whole  perfe&ly  clear.  However, 
I  have  no  doubt  how  we  muft  conftrue  this  policy.  Dangers  of 
the  fea  are  the  fame  in  time  of  peace  and  of  war  ;  but  war  in- 
troduces hazards  of  another  fort,  depending  on  a  variety  of  cir. 
cumftances,  fome  known,  others  not,  for  which  an  additional 
premium  muft  be  paid.  Thofe  Hazards  axe  diminifhed  by  the 
protection  of  convoy,  and  if  the  infured  will  warrant  a  depar- 
ture with  convoy,  there  is  a  diminution  of  the  additional  pre- 
mium. If  the  infured  will  not  warrant  a  departure  with  con. 
voy,  he  pays  the  full  premium,  and  in  that  cafe  the  underwriter 
fays,  « If  it  turn  out  that  the  (hip  departs  with  convoy,  I  will 
•'  return  part  of  the  premium."  But  a  (hip  may  fail  with  con- 
voy, and  be  feparated  from  it  by  a  ftorm,  or  other  accident,  in  a 
Vide  ante,  day  or  two,  and  lofe  its  protection.  On  a  warranty  to  fail  with 
convoy,  that  would  not  be  a  breach  of  the  condition;  but  to 
guard  againft  that  rifk,  the  infured  adds,  in  policies  of  the  pre- 
fent  fort,  "  the  (hip  muft  not  only  fail  with  convoy,  but  (he  muft 
"  arrive,  to  entitle  me  to  the  return."  The  words,#W£m'w, 
do  not  mean  £hat  the  (hip  (hall  arrive  in  the  company  of  the 
convoy,  but  only  that  (he  herfelf  (hall  arrive.  If  me  does,  that 
fhews,  either  that  flie  had  convoy  the  whoie  way,  or  did  not 
want  it.  But,  in  the  ftipulation  for  the  return  of  premium,  no 
regard  is  had  by  the  parties  to  the  condition  of  the  goods  on  the 
arrival  of  the  (hip.  The  conftruclion,  contended  for  by  the  de- 
fendant, is  adding  a  comment  longer  than  the  text.  If  it  had 
been  meant  that  no  return  fhould  be  made,  unlefs  all  the  goods 
arrived  Jafe9  they  would  have  faid,  "  if  the  (hip  arrive  with  all 
««  the  goods"  or  "fafely  with  all  the  goods'1  The  total  or  partial 
lofs  of  the  goods  was  the  fubje6l  of  the  indemnity,  and  muft  be 
paid  for  by  the  underwriter.  But,  as  to  the  return  of  the  addi- 
tional premium,  whether  the  goocfe  arrive  fafe  or  not,  makes  no 
part  of  ;he  queftion.  The  fingle  principle  which  muft  govern 
10  k 
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i?,  that  in  the  events  which  have  happened,  the  w,ar  rifle  has  bseri    C  HA  P. 


rated  too  high.'' 


XIX. 


Mr.  juftice  VSilles>  and  Mr.  Juftice  A]LburJl>  were  of  the 
fame  opinion. 

Mr.  jufiice  Butter. — "  I  am  of  the  fame  opinion.  The  quef- 
ilon  is  for  the  decifon  of  th:  Court ,  not  of  a  jury,  fince  it  arifes  on 
the  conftruclion  of  a  written  instrument.  What  gives  rife  to  art 
increafe  of  the  premium  ?  The  danger  of  capture.  When  that 
danger  is  diminiihed,  the  conftru£tibn  muft  be,  that  there  (hall 
be  a  proportional  return  of  premium."  The  rule  for  a  new  trial 
Was  accordingly  difcharged. 

So  alfo  in  a  later  cafe,  where,  in  a  'policy  on  freight,  this   Aguilar  and 
claufe  was  found,   a  to  return  I  o/.  per  cent,  if  the  Jfjlp  failed  with   others  v. 
"  Mtivcy  and  arrived ;"  it  was  contended  at  the  bar  that,  although   7  Term  Rep. 
the  fhip  failed  with  convoy,  and  although  fhe  arrived  at  her  port  421- 
of  destination  ;  yet  as  (he  had   been  captured  and   recaptured 
during  the  voyage,    and  had  paid  falvage  to  the  re-captors,   the 
plaintiffs  (the  affured)  were  not  entitled  to  a  return  of  premium 
within  the  true  conftru£Uon  of  the  above  claufe. 

Lord  Kenyan  delivered  the  unanimous  opinion  of  the  Court: 
1  agree  witri  the  counfel  for  the  defendant,  that  every  arrival  of 
the  (hip  at  her  port  of  destination  would  not  be  an  arrival  with- 
in the  fair  conftrudion  of  this  memorandum';  fuch,  for  inftance, 
as  an  arrival  in  the  poflfeflion  of  an  enemy  at  a  neutral  port;  Or 
an  airival  at  her  port  in  England  as  the  property  of  other  perfons 
after  a  capture.  But  in  order  to  fatisfy  the  meaning  of  the  me- 
morandum, it  fliould  be  an  arrival  at  the  dejlinedpcrt  in  the  courfe 
of  her  voyage.  It  is  now  too  late  to  controvert  the  authority  o£ 
Hamilton  v.  Mendest  even  if  we  were  difpofed  to  do  fo,  which  I 
am  not,  where  it  was  holden  that  though  the  affured  may  aban- 
don, on  hearing  of  a  capture,  yet  if  they  do  not  abandon, 
and  the  (hip  be  afterwards  recaptured,  it  muft  be  con- 
fidered  as  if  (he  had  never  been  out  of  the  poffbffion  of  the 
owners.  It  is  1 8  years  fince  the  cafe  of  Simond  v.  Boy  dell  was 
decided  ;  that  cafe  muft  be  well  known  in  the  commercial 
world  ;  and  if  the  parties  in  this  cafe  had  intended  to  make  an 
Agreement  different  from  that  which  the  words  ufed  in  this  rne- 
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morandum  import,  they  would  have  added  after  arrived,  "  fafely 
"  from  the  enemy,"  or  fome  words  to  that  effect.  But  the 
.words  here  ufed  are  not  equivocal ;  and  we  ought  not  to  depart 
from  them  :  it  would  be  attended  with  great  mifchief  and  incon- 
venience if  in  conftruing  contra&s  of  this  kind  we  were  not  to 
decide  according  to  the  words  ufed  by  the  contracting  parties. 
Suppofe  this  queftion  had  arifen  on  a  contract  under  feal,  and 
an  action  of  covenant  had  been  brought,  affigning  as  a  breach 
the  non-arrival  of  the  fhip  at  the  port  of  London,  the  anfwer  that 
in  fact:  the  fhip  did  arrive  there  in  the  courfe  of  her  voyage 
weuld  have  been  decifive.  And  if  fo,  this  memorandum  muft 
receive  the  fame  conftruclion  in  this  aclion.  On  the  gram- 
matical conftruclion  of  the  words,  which  is  the  fafeft  rule  to  go 
by,  I  am  of  opinion  that  the  verdict  obtained  by  the  plaintiff 
ought  not  to  be  fet  afide  (a). 

Coup.  66S.  BV  the  law  of  England,  it  has  been  clearly  fettled,  that  whe- 
ther the  caufe  of  the  rifk  not  being  run,  is  attributable  to  the 
fault,  'will,  or  pleafure  of  the  infured,  ftill  the  premium  is  to  be 
returned.  Foreign  writers  have  in  fome  meafure  differed  in 
opinion  upon  this  point ;  and  it  may  not  be  improper  to  obferve 
how  far  they  vary  or  agree  with  our  own.  The  Italian  writers 
agree  with  us,  that  the  contract  in  queftion  is  conditional,  and 
that  the  rifk  is  the  very  effence  and  main  fpring  of  the  whole. 
But  ftill  they  infift  and  contend,  that  it  is  not  lawful  for  the 
afiured,  by  their  own  aR,  to  break  the  contract ;  and  that .  in 
fuch  a  cafe,  the  infurer  is  not  obliged  to  return  the  premium. 

Au/iley  v.  (a)  In  a  late  cafe  in  the  Common  Pleas,  there  was  the  following  claufe  for  a  return  of 

DufT,  2  Bof.  p-emium  in  a  policy  '*  at  and  from  Oporto  to  Lynn,  with  liberty  to  touch  at  any  ports 
&  Pull.  in.  Q0  tjj,  CQaQ  Of  poriugai  to  j0in  convoy,  particulaily  at  Lijbon,  to  return  61.  per  cent,  if 
'  ,  Jb:  fail  ivith  convoy  from  the  coaft  of  Portugal  and  arrive.'1''  The  fliip  fa.]\cd  from  Ofortt 

if  /he  dtpatt  under  the  proreclion  of  a  floop  and  cutter  appointed  io  protect  the  trade  cf  that  place  to 
from  Portu-  L'fion,  from  whence  it  was  to  fail  under  a  larger  convoy  to  England.  In  the  way  to 
gal  and  ar-  Li/Ion,  the  fleet  was  difperfed,  and  r.his  fttip  ran  for  England  and  arrived.  It  was  con- 
rtve.  Eve.  tended  that  this  fliip  had  net  failed  fram  the  coaft  of  Portugal  with  convoy.  But  the 
lin  wo  th°  "  Court  held,  that  having  failed  from  Oporto,  with  a  convoy  duly  appointed,  with  a  bona 
a  Bof.  &  '  fide  intention  to  proceed  to  Eigland,  though  by  defire  of  the  Admiral,  Lifion  was  to  be 
Puil.  in.  taken  in  the  vay,  the  condition,  on  which  the  return  of  premium  was  to  be  made,  had 
in  the  note.  be«n  performed. 

Kellner  v. 

Le  Mefurier,       In  all  thefe  cafes  where  the  words  anl  arrived  follow  other  conditions,  thofe  wordg 

4  Eaft,  396.  annex  a  condition  which  overrides  all  the  other  ftipuhtionsj  and  no  arrival  at  any  in- 

St-e  ante  termediate  ftage  will  do,  unlefs  the  veffcl  arrives  at  its  ultimate  port  of  deftination. 

au  thei  ^,t 

They 
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They  hold  indeed,  that  if  the  voyage  be  put  an  end  to  by  any  CHAP. 

accident,  fuch  as  the  {hip  being  burnt,  or  by  public  authority  ;   v ' 

or  if  more  goods  were  bond  fide  infured  than  were  a&ually  on   R,,CCUS, 

board:   in  the  former  cafes,  the  whole;  and  in  the  latter,  a  ^-'S-8*- 

proportional  part  of  the  premium   (hould  be  returned.     But  if 

a  man  fay  he  has  goods  on  board,  and  infure  them,  knowing 

that  he  has  none,  they  afk  this  queftion  :    "  An  aflecurator  te- 

**  neatur    reftituere  pretium,  eo   quod  in   navi  non    fuerunt  Roccus, 

<c  merces  ?    Videbatur  affecurator  teneri  ad  reftitutionem  pretii  Not*  ix* 

"  recepti :  fed  in  contrarium  eft  veritas,  quod  non  folum  non 

"   teneatur  pretium   reftituere,  imo  poflit  patere  illud  ;  et  ratio 

"  eft,  quia  licet  emptio  periculi  non  teneat  in  prasjudicium  pro-  santema, 

«  miflbris,  tamen  in  ejus  favorem,  et  in  prejudicium  afiecurati  p«tj.n.aa. 

«'  falfa  aflertio  bene  tenet." 

The  French  law- givers  have,  however,  decided  upon  this  point  2  Emerigon, 
agreeably  to  our  laws  ;   and  have  accordingly,  in  the  famous  or-  *^'ew°jd" 
dimtnces  of  Leivis  the  Fourteenth,  inferted  an  article  declaring,  tit.  Aflur.  ' 
that  if  the  voyage  is  entirely  broken  up  before  the  departure  of  ait'  37' 
the  (hip,  even  by  the  a£l  of  the  infuredy  the  infurance  (hail  be  voJd, 
and  the  underwriter  (hall  return  the  premium,  referving  one  half 
per  cent,  for  his  trouble.      This  article  affords  fome    fcope  to 
Valin,    the  very  learned  commentator  upon  thefe  ordinances,  to 
point  out  the  advantages  which  the  infured  enjoys  above  the  in-  aVal.  93. 
furer,  in  being  thus  able  to  put  an  end  to  the  contract,  even 
after  it  is  figned,  which  the  underwriter  can  by  no  means  effec*t. 
Indeed,  when  we  confider  that  the  premium   is  nothing  more 
than  the  price  of  the  perils,  which  the  underwriters  ought  to  pothier, 
run \  and  that  the  obligation  to  pay  the  premium  contains  this  NoL  I79* 
tacit  condition,  "  I  will  pay  if  the  infurers  run  the  rifk  ;"   it  is 
perfectly  confident  with  that  principle,  that  when  the  rifk  is  not 
run,  whatever  be  the  caufe,  the  premium  is  not  due  to  the  in- 
furers.    Accordingly  in  England,  it  has  always  been  the  cuftom, 
when  the  policy  is  cancelled,  to  return  the  premium,  deducting  c.  7.  f.  ia.  ' 
one  half  per  cent. 

The  generality  of  the  rule  here  eftablifhed  would  feem  to 
extend  it  even  to  cafes  of  fraud  on  the  part  of  the  infured.     But 
the  laws  of  France^  upon  this  fubjecl:,  have  declared,  that  the         0fLew 
infured  (hall  be  obliged  to  reftore  to  the  infurer,  whatever  he  14. tit  infun, 
has  received  from  him,  and   alfo  to  pay  him  double  the  pre-  *IL41' 

003  mium. 
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rnum. 


See  ante, 
3'  p* 


19  Geo.  II. 
c.  37. 
Videfupra, 


471. 


£o<.vi7  and 
* 


Dcii-i.  46?. 


.This  queftion  relative  to  a  return  of  premium,  in  cafes 
of  fraud,  was  very  fully  difcuiled  in  the  chapter  of  fraud,  U'i4 
all  the  cafes  fully  cited  5  to  that  chapter  therefore  I  mijit  now 
refer  the  reader. 

/  Some  of  the  flatutes  for  preventing  the  exportation  of  wool, 
and  other  ftaple  commodities  of  the  kingdom,  and  which,  in 
order  more  effectually  to  prevent  fach  exportation,  have  declared 
policies  of  infurance  on  thofe  articles  to  be  null  and  void,  have 
enaded  that  the  premium  ftiali  not  be  reflored  to  the  in- 
fured. 

_,-,  ..       .          .... 

when  a  policy  is  void,  being  made  without  mtereft,  contrary 

to  tjje  ftatute  of  the  ic)th  Geo.  the  Second,  if  thejlip  has  arrived 
fnft\  the  Court  will  not  allow  the  infured  to  recover  back  the  pre- 
mium ;  according  to  the  old  rule  of  law,  in  pari  dditlo  potlot  >/? 
condhio  pojjldentis.  But  in  the  decifion  of  the  cafe,  in  which  this 
do£lrine  was  held,  the  court  feemed  to  rely  much  upon  the  dif- 
tinchon  ef  contracts  executed  and  executory:  that  this  was  a 
contract  executed^  the  {hip  having  arrived  before  the  demand  was 
made;  but  when  a  contract  executory  ,  is  to  be  refcinded,  it  can 
only  be  done  upon  the  equitable  terms  of  putting  all  parties  in 
their  original  fituation.  Mr.  Juilice  Wtlles  in  this  cafe  differed 
in  opinion  from  the  reft  of  the  court,  for  reafons  delivered  by 
the  learned  judge,  and  which  will  appear  in  their  proper  place. 

The  plaintiff's  had  lent  to  Laivfony  captain  of  the  Lord  HoVand 
EaJ?  IncHaman,  26>qoc/.  for  which  he  had  given  them  a  com.- 
monbond,  in  the  penal  fum  of  52,0007.  While  he  was  with  hi§ 
fliip  at  CJ:inat  the  plaintiffs  got  a  policy  of  infurance,  under  vvrit- 
ten  by  the  defendant  and  others,  which  was  in  the  following 
terms  :  "  At  and  from  China  to  London^  beginning  the  adycn- 
"  ture  upon  the  goods  from  the  loading  thereof  on  board  thp  faid 
"  fhip  at  Canton  in  China,  &c.  and  upon  ike  faid  flip  >  from  and 
<*  immediately  following  her  arrival  at  Cantwt  valued  at  26,ooo/. 
*<  being  the  amount  of  Captfcin  Patrick  Laivfon's  common  bond, 
f  ?  payable  to  the  parties  ag  fliall  be  defcribed  on  the  back  pf  this 
«  policy:  and  it  bears  date  the  idth  day  of  December,  1775  $ 
<<  and  in  cafe  of  a  lofs,  no  other  proof  of  inter  eft  to  be  required  than 
f«  the  exhibition  of  the  faid  bond  :  warranted  free  from  average  and 
«*  yuiikwt  beneft  of  falvage  to  the  infurer."  At  the  head  of  the 

fubfcriptions 
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fttbfcriptions   was   written,     "  On  a    bond  as   above  expreffed"  CHAP. 
C#r::^nLawfen  uileo  from  Um...,  ind  arrived  fafe  with  his  pri-  !X* 

vilege  (as  it  is  called;  or  adventure,  in  London^  on  the  firft  of 
July  1777,  none  of  the  events  infured  againft  having  happened* 
The  receipt  cf  the  premium  was  acknowledged  on  the  back  of 
the  policy.  The  infured  brought  this  action  for  a  return  of 
the  premium,  on  the  ground  that  the  policy  bein;?  without  in- 
tereil,  the  contract  was  void.  The  caul";  came  on  before  Lord 
frlansfitldi  at  Guildhall,  when  his  Lordthip  was  of  opinion,  that 
the  policy  was  a  ganvng  policy,  prohibited  by  the  (latute  of 
J9  Geo.  2.  c.  37.  and  both  parties  equally  guilty  of  a  breach  of 
the. law;  that  the  rule,  therefore,  of  mdwr  eft conditio pojjldentls  ^ 
was  applicable  to  the  cafe,  and  the  plaintiffs  could  not  recover 
the  premium.  A  verdict  was  accordingly  found  for  the  de- 
fendant, agreeably  to  his  Lbrdfhip's  directions  j  but,  the  next 
morning,  he  exprefled  a  doubt  as  to  the  propriety  of  his  opinion* 
b-caufe  the  money  had  been  paid  upon  an  executory  agreement* 
which  could  never  have  been  completed.  A  new  trial  was  then 
moved  for,  and  fully  argued. 

4  * 

Lord  Mansfcld. — *•'  It  is  certainly  (rue,  in  many  inftances, 
that  firft  thoughts  are  bed.  I  arn  now  very  much  inclined  to 
my  fir  it  opinion.  There  are  two  forts  of  policies  of  infurance: 
mercantile  and  gaming  policies.  The  fuft  fort  are  contracts  of 
indemnity,  and  of  indemnity  only  :  and  from  that  principle  a 
great  variety  of  decifions  and  confequsnces  have  followed.  The 
fecond  fort  may  be  the  fame  in  form  j  but  in  them  there  is  no 
contract  of  indemnity  ;  bccuufe  there  is  no  intereft  on  which  a 
lofs  can  accrue.  They  arc  mere  games  of  hazard  ;  like  the  caft 
of  a  die.  In  the  prcftnt  cafe,-  the  nature  of  the  infurance  is 
known  to  both  parties.  The  plaintiffs  fay;  "  We  mean  to 
c*  game  ;  but  we  give  our  reafcn  for  it ;  Captain  Laufon  owes 
"  us  a  fum  of  money,  and  v/e  want  to  be  fecure,  in  cafe  he 
"  (hould  not  be  in  a  fituation  to  pay  us."  It  was  a  hedge,  but 
they  had  no  intereft;  for  if  the  {hip  had  been  loft,  and  the  un- 
derwriters had  paid,  ftill  the  plaintiffs  would  have  been  entitled 
to  recover  the  amount  of  the  bond  from  Lcivfon.  This  then  is 
a  gaming  policy,  and  againft  an  a£t  of  parliament  $  and  there- 
fore it  is  clear  that  the  Court  will  not  amfl  either  party  ;  accord- 
ing to  the  well-known  rule  that  in  part  dtli&o,  &c.  Not  that 
the  defendant's  right  is  better  than  that  of  the  plaintiffs,  but  they 

004  ir»w  ft 
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CHAP.  muft  <jraw  ^eir  remedy  from  pure  fountains.     I  have  returned 
v      ^ '     .  to  my  old  opinion  j  fometimes  you  mifs  the  mark,  by  taking  too 
long  an  aim." 

Mr.  Juftice  Willes.—"  I  (hall  make  no  apology  for  differing 
from  the  reft  of  the  court  in  a  cafe  where  fuch  great  abilities 
have  entertained  two  different  opinions.  The  premium  has 
been  paid,  and  yet  no  rilk  run;  -for  the  policy  was  void 
from  the  beginning,  and  the  infured  could  not  have  recovered 
from  the  underwriters  if  the  (hip  had  been  loft.  But  I  cannot 
think  it  a  gaming  policy.  It  does  not  appear  to  me  that  the 
parties  had  any  idea  they  were  entering  into  an  illegal  contract. 
The  whole  was  difclofed,  and  they  thought  there  was  an  intereft. 
This  was  a  miftake  ;  but  it  is  a  new  point  of  law.  The  cafe, 
vide  ante  c^te{^  from  precedents  in  Chancery,  is  not,  perhaps,  decifive,  but 
«•  io.  it  goes  a  great  way  ;  and  it  would  be  very  hard  that  a  party 

(hould  lofe  that  which   he  has   paid  under  a  mere  miftake.     I 
think,  in  confcience,  the  defendant  ought  to  refund  the  premium.''* 

Mr.  Juftice  djhhurft. — "  I  am  clear  that  there  ought  not  to 
,       be  a  new  trial.     A  policy  of  infurance  ought  to  be  a  mere  con- 
tract of  indemnity,   and   nothing   more ;  but   here  the  money 
might  have  been  paid  twice  ;  which  {hews  decifively  that  this, 
was  a  gaming  policy." 

Mr.  Juftice  Buller.-—"  It  is  very  ckar  to  me  that  the  plaintiff's 
ought  not  to  recover.  There  was  no  fraud  on  the  part  of  the 
underwriters,  nor  any  miftake  in  matter  of  fact.  If  the  law  was 
miftaken,  the  rule  applies,  that  ignorantia  juris  non  excufat.  This 
was  a  mere  gaming  policy,  without  intereft.  There  is  a  found 
diftin£tion  between  contracts  executed  and  executory,  and  if  an 
a£lion  is  brought  with  a  view  to  refund  a  contract,  you  muft  do 
it  while  the  contract  continues  executory,  and  then  it  can  only 
be  done  on  the  terms  of  reftoring  the  other  party  to  his  original 
fituation.  There  was  a  cafe  of  Walker  v.  Chapman,  fome  years 
ago  in  this  court,  where  a  furn  of  money  had  been  paid  in  order 
to  procure  a  place  in  the  Cttftoms.  The  place  had  not  been  pro- 
cured, and  the  party  who  had  paid  the  money,  having  brought 
his  action  to  recover  it  back  ;  it  was  held  that  he  (hould  recover, 
becaufe  the  contraft  remained  executory.  So,  if  the  plaintiffs 
jn  the  prefect  cafe  had  brought  theft-  a&ion,  before  the  rifk  was 
cver3  and  the  voyage  fini&ed,  they  might  have  had  a  ground 

for 
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for  their  demand  ;  but  they  waited  till  the  rifle,  fuch  as  it  was, 
(not  indeed,  founded  in  law,  but  refting  on  the  honour  of  the 
defendant),  had  been  completely  run.  It  makes  no  difference 
whether  the  premium  was  paid  before  t}ie  voyage  or  after  it." 
The  rule  was  discharged. 

And  very  lately  it  has  been  held  upon  the  authority  of  Lowry  A.nd"ert' 

v.  BourdieU)  as  not  being  diftinguifhable  from  it,  that  an  action  3  Term.' 

for  money  had  and  received  will  not  lie  to  recover  back  the  pre-  ^**'A**6' 

mium  of  re-aflurance  void  by  the,  ftatute  of  19  Geo.  2.  ch.  37.  p.  373. 

Lord  Mansfield^  after  the  rule  was  difcharged  in  Lovury 
v.  Bourdieuy  fajd,  hedefired  it  might  not  be  underftood,  that  the 
court  held,  that,  in  all  cafes  where  money  has  been  paid  on  an 
illegal  confideration,  it  cannot  be  recovered  back.  That  in  cafes 
of  oppreflion,  when  paid,  for  inftance,  to  a  creditor  to  induce 
him  to  fign  a  bankrupt's  certificate,  or  upon  an  ufurious  contract, 
it  may  be  recovered,  for,  in  fuch  cafes,  the  parties  are  not  in 
pan  deliclo. 

That  the  court,  in  the  cafe  of  L^vuty  v.  Bourdieu,  proceeded 
upon  the  diftinction  between  contracts  executed  and  executory* 
}s  evident,  not  only  from  Mr.  Juftice  JBuller's  opinion,  but  is» 
in  fome  meafure,  confirmed  by  what  fell  from  Lord  Mansfield* 
upon  a  fubfequent  occafion,  when  this  cafe  was  cited  ;  although 
it  muft  be  confefied,  that  the  cafe  about  to  be  quoted,  which  was 
only  decided  fuddenly  at  nifi  prius,  is  a  good  deal  (haken  by  the 
fubfequent  decifion  of  Andree  v.  Fletcher. 

It  was  an  action  brought  upon  two  wagers  :  one  of  16!.  5^.  5^"^* 
to  i oo/.  the  other  of  i^l.  is.  6d.  to  3O/.  that  the  colonies  of  Mich.Vac! 
North  America  would  be  admitted  or  acknowledged  independent 
dates,  by  fome  public  official  act  or  inflrument  made  or  exe- 
cuted, on  the  part  of  the  king  or  government  of  France,  at  fome 
time  on  or  between  the  ift  of  February  and  the  ift  of  April 
1778,  both  days  inclufive.  The  defendant  pleaded  non  affumpftU 
Upon  theopeningof  this  cafe, Lord  Mansfield  dire&ed  the  plaintiff 
fco  be  nonfuited.  But  the  counfel  for  the  plaintiff  infifted, 
that  he  was  entitled  to  a  verdict  for  the  premium  on  the  genera 
count  in  the  declaration,  Jor  money  had  and  received  to  his  ufef 
which  his  Lordfhip  permitted  on  the  ground  of  the  contract 
being  void,  and  Of  the  defendant  having  money  in  his  hands, 

which 
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e  ought  not  to  retain.  For  the  defendant  it  was  faid, 
that  he  was  entitled  'to  keep  the  premium  ;  and  the  cafe  of 
Loiury  v.  Bottrdieu  was  cited  ;  but  Lord  Mwsfald  thought  it 
did  not  apply,  as  in  that  cafe  the  rijk  had  been  run.  The  point 
there  decided  was,  that  an  infurance  being  made  without  in- 
-tereft,  and  the  premium  paid,  the  infured  (hall  not  recover  back 
the  premium,  after  the  (hip  has  arrived  fafe .  And  this  upon  the 
diftinttion,  that  the  contract,  though  not  a  legal  one,  'was  exe* 
cuted  before  the  relief  was  applied  for,  and  no  longer  executory. 


and  another 

B  ^"'HII 
aryTerm 


*n  a  *ate  ca^>  ^  affured,  having  been  nonfulted  at  the  trial 
°n  ^C  Sround  tnat  tne  goods  infured  were  prohibited,  and  that 
the  fhipment  of  them,  under  the  circumftances  difclofed,  was  a 
violation  of  the  acls  of  navigation,  infilled  that  they  were  en- 
titled to  a  return  of  premium,  and  a  rr.otiou  was  made  to  fet 
afide  the  nonfuit.  Had  this  cafe  proceeded,  a  decifion  of  the 
precife  queftion,  whether  the  premium  is  recoverable  in  cafes  of' 
infurance  effected  contrary  to  the  itatute  law  of  the  realm, 
without  reference  to  the  diftincTion  between  contracts  executed 
and  executory,  would  probably  have  been  obtained  :  but  unfor- 
tunately the  rule  was  difchdrged  upon  a  collateral  point,  and  the 
main  queftion  therefore  remained  undecided, 


Vandyck  1 
v.  Hewitt, 

I  Eaft'S 

Rep  p.  96. 
See  Potts  v« 
BeH,  ante, 
p.  316. 


In  a  very  late  cafe,  the  Court  of  King's  Bench,  after  a 
deration  of  all  the  cafes,  held,  that  where  a  premium  had  been 
paid  on  a  policy  to  cover  a  trading  with  the  enemy,  though  the 
infurance  was  void  and  the  underwriters  not  cornpellable  to  pay 
the  lofs,  it  could  not  be  .recovered  back, 

Lord  Kenyan,  in  giving  judgment,  obferved,  that  it  was  im- 
poffible  to  diftinguifh  this  cafe  from  the  common  one  of  a 
fmuggling  tianfa&ion.  Where  the  vendor  aflifts  the  vendee  in 
running  the  goods  to  evade  the  laws  of  the  country,  he  cannot 
recover  back  the  goods  themfelves,  or  the  value  of  them.  The 
rule  has  been  fettled  at  all  times,  that  where  both  parties  are 
in  par i  deliclot  which  is  the  cafe  here,  pot, 'or  efl  conditio  poffidentis. 


This  point  has  again  come  under  confederation  in  two  very 
Morck  modern  cafes,  both  in  the  Court  of  King's  Bench  and  Common 
and  another  Pleas  :  the  decifion  in  the  latter  court  was  prior  in  point  of  date  ; 
J*Bo(.efc  but  in  both  of  them  the  doctrine  above  ftated  was  fully  recog- 
Pull>  35'  nized  and  confirmed.  In  the  firft  of  them,  a  foreigner  having 

niade 
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raade  an  infurance  upon  a  Daniflj  (hip  at  and  from  Bengal  (in  CHAP. 
which  province  there  are  feme  DanifJj  fettlements)  to  Copenhagen, 
and  the  (hip  having  loaded  at  Calcutta,  contrary  to  the  naviga- 
tion ac"t  of  12  Car.  2.  ch.  18.  f.  i,  Lord  dhanley  and  Mr.  Juf- 
lice  Rooke,  and  Mr.  Juflice  Ckambre  relied  upon  the  cafes  of 
Andree  v.  Fletcher ,  and  Vandyck  v.  Hewitt  (ame),  and  laid  down 
the  principle  of  their  decifion  agsinft  the  affured's  right  to  re- 
cover the  premium,  as  extra&ed  from  all  the  cafes,  to  be,  that 
no  man  can  come  into  a  Briti/Jj  court  of  juitice  to  feek  the  af- 
{iflartce  of  the  law,  when  he  founds  his  claim  upon  a  contra- 
vention of  the  Briiifo  laws.  And  a  diftincTion  having  been  at- 
tempted at  the  bar,  on  the  ground  of  the  party  interefted  being 
a  foreigner,  it  was  anfwered  that  that  could  make  no  difference, 
as  the  navigation  laws  were  particularly  aimed  again  (I  foreigners  ; 
and  that  \ve  ought  not  to  relax  the  rigour  of  our  great  political 
regulations  in  favour  of  foreigners  offending  againft  them. 

So  again  in  1806,  where  an  infurance  on  colonial  produce 
from  the  Britijh  Weft  Indies  to  Gibraltar  was  holdcn  to  be  void, 
as  a  violation  of  the  Acts  of  Navigation,  the  Court  of  King's 
Bench,  confiding  of  Lord  Eltenboratgh,  and  Judges  Grofe,  Law- 
rence and  Le  Blanc,  relying  on  ail  the  above  cafes,  which  were 
quoted  from  the  bar,  decided  tiwt  the  premium  could  not  be 
recovered. 

From  the  various  cafes  upon  the  fubjecl:  of  return  of  premium, 
as  well  as  from  all  that  has  already  been  faid,  it  will  appear, 
that  in  the  Englijh  law  there  are  two  general  rules  eftabliftied, 
which  govern  almoft  all  cafes.  The  firft  is,  that  where  the  rilk  Cow 
has  not  been  run,  whether  that  circumftance  was  owing  to  the 
fault,  the  pleasure,  or  will  of  the  infured,  or  to  any  other  caufe, 
the  premium  (hall  be  returned.  This  rule  has  already  been 
pretty  fully  difcuffed.  Another  rule  is,  that  if  the  rilk  has  once 
commenced,  there  (hall  be  no  appointment  or  return  of  pre- 
mium afterwards.  Hence  in  cafes  of  deviation,  though  the  un- 
derwriter is  difcharged  from  his  engagement ;  yet  the  rilk  being 
once  commenced,  he  is  entitled  to  retain  the  premium  (a]. 

(a]  In  the  cafe  of  Hogg  v.  Hcrnert  (ante,  ch.  17.)  Lord  Kenyan  being  of  opinion 
that  there  was  a  deviation,  it  was  infifted  that  the  afluyed  had  a  tight  to  return  of  pre- 
mium $  but  Lord  Kenyan  thought  there  was  an  inception  oftbeiifk  gif  and  the  contract 
tije,  there  eould  be  no  return  of  premium. 

Though 
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C  XIX  P*  Chough   tnefe  rules  are   *°  plam  and  fimple,  that  they  feem  to 

•   i  —9    ._r  preclude  all  poffibility  of  doubt  or  contention  ;  yet  there  are  few 

points  in  the  law  of  infurance,  which  have  given  rife  to  a  greater 

number  of  claufes  than  thofe  which  relate  to  the  fubjeft  of  this 

chapter, 

It  ought,  however,  to  be  acknowledged,   that  lefs  litigation 
has  taken  place  in  thofe  inftances  where  the  whole  of  the  pre- 
mium is  either  to  be  retained  or  reftored,  than  in  thofe  where, 
from  the  nature  of  the  agreement  between  the  parties,  or  the 
nature  of  the  voyage,  the  contract  becomes  divifible,  and  the 
court  can  fay,  "  a  part  of  the  premium  (hall  be  retained  for  the 
Bu^          "  rifk  run,  and  part  (hall  be  returned,  as   the  rifk  has  neter 
,240.  "  commenced,"     This  feems  to  be  a  refinement  upon  the  rules 

juft  eftablifhed  ;  but  it  mull  at  the  fame  time  be  admitted,  that 
when  it  can  be  accompli/he dy  it  is  a  refinement  perfectly  confident 
with  equity  and  good  conscience.  The  one  rule  has  provided, 
that  if  the  rifk  be  once  begun,  there  (hall  be  no  return  :  but  the 
other  rule  has  faid,  and  equity  has  alfo  faid,  that  a  man  (hall 
not  be  paid  for  a  rifk  which  he  has  never  incurred :  from  whence 
the  deduction  is  eafy  and  natural,  that  if  there  are  two  diftinct 
points  of  time,  or  in  effect,  two  voyages  either  in  the  contem- 
plation of  the  parties  or  by  the  ufage  of  trade,  and  only  one  of 
the  two  voyages  was  made,  the  premium  (hall  be  returned  on 
the  other,  although  both  are  contained  in  one  policy. 

The  firft  time  in  which  this  do&rine  was  confidered  at  any 
length,  was  in  a  cafe  which  came  before  the  Court  of  King's 
Bench,  in  the  year  1761. 

Stevenfonv.  It  was  a  fpecial  cafe  referved  at  a  trial  at  nifi  prius,  before 
S  Burr  Lord  Mansfield,  in  London,  upon  an  action  for  money  had  and 
and  received  to  the  plaintiff's  ufe,  brought  by  the  plaintiff,  the  in- 
.  c!?  fured,  againft  the  defendant,  the  infurer,  for  a  return  of  part  of 
the  premium.  It  was  an  infurance  upon  a  (hip,  at  five  guineas 
per  cent,  loft  or  not  loft,  at  and  from  London  to  Halifax,  in  Nova 
Scotia,  warranted  to  depart  tvith  convoy  from  Portsmouth,  for  the 
voyage,  that  is  to  fay,  the  Halifax  or  l^ouijburgh  convoy.  Be- 
fore the  (hip  arrived  at  Fortfmoutk  the  convoy  was  gone.  Notice 
of  this  was  immediately  given  by  the  infured  to  the  underwriter  j 
and  at  the  fame  time  he  was  alfo  dcfired  either  to  make  the  long 
7  .  infurance, 
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infurance,  or  to  return  part  of  the  premium.  The  jury  find  (' 
that  the  ufual  fettled  premium  from  London  to  Portjmouth  is  one 
and  a  half  per  cent.  They  alfo  find  that  it  is  ufual  for  the  un- 
derwriter, in  fuch  like  cafes,  to  return  part  of  the  premium  ; 
but  the  quantum  is  uncertain:  (And  the  quantum  muft  in  its  na- 
ture be  uncertain,  becaufe  it  depends  upon  uncertain  circum- 
ftances.)  It  is  ftated,  that  the  plaintiff  made  an  offer  to  the  de- 
fendant of  allowing  him  to  retain  one  and  a  half  per  cent,  for  the 
ilfk  he  had  run  on  fuch  part  of  the  voyage  as  was  performed 
under  the  policy,  viz.  from  London  to  Portfmouth. 

Lord  Mansfeld.—"  I  had  not  at  the  trial,  nor  have  now,  the 
leaft  doubt  about  this  queftion,  myfelf.  Thefe  contracts  are  to 
be  taken  with  great  latitude  :  the  ftridt  letter  of  the  contract  is 
not  to  be  fo  much  regarded,  as  the  object  and  intention  of  it. 
Equity  implies  a  condition,  "  that  the  infurer  (hall  not  receive 
the  price  of  running  a  rifk,  if  he  run  none."  This  is  a  contract 
without  any  confideration,  as  to  the  voyage  from  Portfmouth  ta 
Halifax ;  for  he  intended  to  infure  that  part  of  the  voyage,  as 
well  as  the  former  part  of  it,  and  has  not.  Confequently  the  in- 
fured  received  no  confideration  for  this  proportion  of  his  pre" 
mium :  and  then  this  cafe  is  within  the  general  principle  of 
actions  for  money  had  and  received  to  the  plaintiff's  ufe.  I  do 
not  go  upon  the  ufage  :  for  the  ufage  found  is  only  that  in  like 
cafes,  it  is  ufual  to  return  a  part  of  the  premium,  without  afcer- 
taining  what  part.  If  the  rifk  is  not  run,  though  it  is  by  the  ne- 
glect, or  even  the  fault  of  the  party  infuring,  yet  the  infurer  (hall 
not  retain  the  premium.  It  has  been  objected,  that  the  voyage 
being  begun  and  part  of  the  riik  being  already  run,  the  premium 
cannot  be  apportioned.  But  I  can  fee  no  force  in  this  objection. 
This  is  not  a  contract  fo  entire,  that  there  can  be  no  apportion- 
ment ;  for  there  are  two  parts  in  this  contract :  and  the  pre- 
mium may  be  divided  into  two  diftinct  parts,  relative,  as  it  were, 
to  two  diftin£t  voyages.  The  practice  (hews,  that  it  has  been 
ufual,  in  fuch  like  cafes,  to  return  a  part  of  the  premium,  though 
the  quantum  be  not  ascertained.  And  indeed,  the  quantum  muft 
vary  as  circumftances  vary :  fo  that  it  never  can  have  been  fixed 
with  any  precife  exactnefs.  But  though  the  quantum  has  not 
been  afcertained  ;  yet  the  principle  is  agreeable  to  the  general 
fenfe  of  mankind." 

Mr. 
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CHAP.  Mr.  Juftice  Denifon. — "  It  is:moft  equitable  that  the  defendant 
fliould  only  retain  the  premium  for  fuch  part  of  the  voyage,  a's 
he  has  run  any  rifle:  the  infured  has  a  right  to  have  the  othe*r 
part  reftored  to  him.  This  is  agreeable  to  the  general  principle 
of  a&ions  for  money  had  and  received  to  the  ufe  of  the  plaintiff: 
where  the  defendant  has  no  right  to  retain,  he  mud  refund  it." 

Mr.  Juftice \Fojtfr. — "There  is  no  confideration  for  the  re- 
mainder of  the  premium;  for  in  the  voyage  from  Portftnouth  to 
Halifax,  no  rifk  was  run  by  the  infurer,  v.'ho  only  infured  the 
voyage  with  convoy  :  therefore  he  has  no  right  to  retain  the 
premium  for  this." 

Mr.  Juftice  Wilmat  declared  his  concurrence  moft  clearly  and 
ftrongly.  <x  Thefe  kinds  of  contracts,"  he  obferved,  "  are,  by  the 
writers  on  this  head,  called  contraBus  iunominati ;  and  the  rule, 
which  they  lay  down  concerning  them,  is,  that  they  are  to  be 
determined  fecundum  bonum  et  aqttum.  The  jury  have  here  found 
an  ufage  to  return  part  of  the  premium  in  fuch  cafes  ;  which  rs 
a  ftrong  proof  of  the  equity  of  the  thing  :  and  nothing  can  be 
more  juft  and  reafonable.  If  the  rilk  was  once  begun,  the  infured 
(hall  not  deviate  or  return  back,  and  then  fay,  "  I  will  go 
"  no  further  under  this  contract,  but  will  have  my  premium 
.«  returned.3*  But  upon  this  policy  there  are  two  dift'nct  points 
of  time,  in  effecl:  two  voyages,  which  were  clearly  in  the  con- 
templatipn  of  the  parties ;  and  only  one  of  the  two  voyages  was 
made  ;  the  other  not  at  all  entered  upon.  Jt  was  a  conditional 
contract  :  and  the  fecond  voyage  was  not  begun  ;  therefore  the 
premium  muft  be  returned,  for  upon  this  fecond  part  of  the 
voyage,  the  rifk  never  took  place  at  all.  This  is  agreeable  to 
what  the  writers  upon  the  fubjecl:  Jay  down ;  and  is  the  right 
and  juftice  of  the  cafe/'  The  popea  was  delivered  to  the  plain* 
tiff  (a). 

Some  years  afterwards,  the  principle  eftabliflied  in  the  fore- 
going cafe  was  attempted  to  be  applied  to  one,  which  it  did  not 
at  all  referable.  For  the  following  cafe  was  an  infurance  for 

(a)  This  cafe  was  mt'ch  confidered  in  a  cafe  of  Roth-well  v.  Coeke,  i  Bof.  and  Pul. 
Rep.  p.  17^.  ia  the  Common  Pleas,  but  no  decifive  judgment  deliveted  on  the 
fubjeft. 

twelve 
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twelve   months  at  o/.  per  cent. ;  and  becaufe  the  fhip  was  cap-  CHAP. 

V  T  V 

tured  within  two  months  after  the  contract  was  made,  a  return  ^j  • 
of  premium  was  demanded,  upon  the  principle  of  Stephen/on  v< 
Snow.  But  the  contract  in  this  cafe  was  entire  ;  the  premium 
was  a  grofs  fum  ftipulated  and  paid  for  twelve  months  ;  and  the 
parties,  when  they  made  the  contract,  had  no  intention  or 
thought  of  a  fubfequent  divifion,  or  apportionment 

The  cafe  was  thus : 

It  was  an  action,  in  the  ufual  form,  for  monev  had   and  re- 

Tvtic  v 

ceiveci  to  the  plaintiff's  ufe,  for  a  return  of  part  of  the  premium.  Fletcher. 
The  caufe  was  tried  at  Guildhall,  before  Lord  Mansfield*  when,  CowP-  66& 
by  confent,  a  verdict  was  found  for  the  plaintiff,  fubject  to  the 
opinion  of  the  court  upon  the  queftion,  Whether,  under  the 
circumftances  of  the  cafe,  a  proportionable  part  of  the  premium 
ought  to  be  returned  or  not  ?  If  the  court  fhould  be  of  opinion 
that  a  proportionable  part  of  the  premium  ought  not  to  be  re- 
turned, then  a  nonfuit  was  to  be  entered.  It  now  came  before 
the  court  upon  a  rule  to  fhew  caufe,  why  a  nonfuit  fhould  not  be 
entered ;  and  the  cafe,  as  it  appeared  from  the  report,  was 
fhortly  this.  The  policy  "was  on  the  (hip  Ifabella,  at  and  from 
London,  to  any  port  or  place,  where  or  whatfoever,  for  twelve 
months,  from  the  i9th  of  Auguft  1776?  to  the  rpth  of  Augujl 
1777,  both  days  inclufive,  at  p/.  per  cent,  warranted  free  from 
captures  and  feizures  by  the  Americans,  and  the  confequences 
thereof.  In  all  other  refpe&s,  it  was  in  the  common  form, 
again  ft  all  perils  of  the  fea,  &c.  The  (hip  failed  from  the  port 
of  London,  and  was  taken  by  an  American  privateer,  about  two 
months  afterwards. 

Lord  Mansfield. — tc  It  was  very  proper  to  fave  this  cafe  for 
the  opinion  of  the  court,  becaufe  in  all  mercantile  tranfa&ions, 
certainty  is  of  much  more  confequence,  than  which  way  the 
point  is  decided  ;  and  more  efpecially  fo,  in  the  cafe  of  policies 
of  infurance  :  becaufe,  if  the  parties  do  not  chufe  to  contract 
according  to  the  eftablifhed  rule,  they  are  at  liberty  as  between 
themfelves  to  vary  it.  This  cafe  is  ftript  of  every  authority. 
There  is  no  cafe  or  practice  in  point ;  and  therefore  we  mutt 
argue  from  the  general  principles  applicable  to  all  policies  of  in- 
furance. And  \  take  it,  there  are  two  general  rules  eftablifhed, 

applicable 
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CHAP,  applicable  to  this  queftion :  the  firft  is,  that  where  the  rifk  had 
not  been  run,  whether  its  not  having  been  run  was  owing  to  the 
fault,  pleafure,  or  will  of  the  infured,  or  to  any  other  caufe,  the 
premium  fhall  be  returned  ;  becaufe  a  policy  of  infurance  is  a 
contract  of  indemnity.  The  underwriter  receives  a  premium  for 
running  the  rifk  of  indemnifying  the  infured,  and  to  what- 
ever caufe  it  be  owing,  if  he  do  not  run  the  rifk,  the  confidera- 
tion,  for  which  the  premium  or  money  was  put  into  his  hands, 
fails,  and  therefore  he  ought  to  return  it.  Another  rule  is, 
that  if  the  rifk  has  once  commenced,  there  (hall  be  no  apportion- 
ment or  return  of  premium  afterwards.  For  though  the  pre- 
mium is  eftimated,  and  the  rifk  depends  upon  the  nature  and 
length  of  the  voyage  ;  yet,  if  it  has  commenced,  though  it  be 
only  for  24  hours  or  lefs,  the  rifk  is  run ;  the  contract  is  for  the 
whole  entire  rifk,  and  no  part  of  the  confideration  (hall  be  re- 
turned :  and  yet,  it  is  as  eafy  to  apportion  for  the  length  of  the 
voyage,  as  it  is  for  the  time.  If  a  fhip  had  been  infured  to  the 
Eajl  Indies  agreeably  to  the  terms  of  the  policy  in  this  cafe,  and 
had  been  taken  24  hours  after  the  rifk  was  begun,  by  an  Ameri- 
can captor,  there  is  not  a  colour  to  fay,  that  there  fhould  have 
been  a  return  of  premium.  So  much  then  is  clear  ;  and  indeed, 
perfectly  agreeable  to  the  ground  of  determination  in  the  cafe  of 
Stevenfin  v.  Snow.  For  in  that  cafe,  the  intention  of  the  parties, 
the  nature  of  the  contract,  and  the  confequences  of  it,  /poke  ma- 
nifeftly  two  infurances,  and  a  divifion  between  them.  The  firft 
object  of  the  infurance  was  from  London  to  Halifax :  but  if  the 
fhip  did  not  depart  from  Portfmouth  with  convoy  (particularly 
naming  the  fhip  appointed  to  the  convoy),  then  there  was  to  be 
no  contract  from  Portfmouth  to  Halifax :  why  then,  the  parties 
have  faid,  "  we  make  a  contract  from  London  to  Halifax,  but  on 
'«  a  certain  contingency  it  (hall  only  be  a  contract  from  London  to 
c<  Port/mouth"  That  contingency  not  happening,  reduced  it  in 
fact  to  a  contract  from  London  to  Portfmouth  only.  The  whole 
argument  turned  upon  that  diftinction.  Mr.  Yates,  who  was 
counfel  for  the  plaintiff,  put  it  ftrongly  upon  that  head  ;  and  all 
the  judges,  in  delivering  their  opinions,  lay  the  ftrefs  upon  the 
contract  comprifing  two  diftinct  conditions,  and  confidering  the 
voyage  as  hcing  in  fact  two  voyages :  and  it  was  the  equitable 
way  of  confidering  it  ;  for,  though  it  was  at  firft  confolidated  by 
the  parties,  there  was  a  defeazance  afterwards,  though  not  in 
words.  I  think  Mr.  Juftice  Wilmot  put  it  particularly  upon  that 

ground  j 
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ground  ;  but  it  was  the  opinion  of  the  whole  court.  There  was  CHAP, 
an  ufage  alfo  found  by  the  jury  in  that  cafe,  that  it  was  cuftomary 
to  return  a  proportionable  part  of  the  premium  in  fuch  like  cafes, 
but  they  could  not  fay  'what  part.  The  court  rejected  this  as  a 
ufage  for  uncertainty  ,•  but  they  argued  from  it,  that  there  being 
fuch  a  cuftom,  plainly  (hewed  the  general  fenfe  of  merchants,  as 
to  the  propriety  of  returning  a  part  of  the  premium  in  fuch 
cafes :  and  there  can  be  no  doubt  of  the  reafonablenefs  of  the 
thing.  There  has  been  an  inftance  put  of  a  policy  where  the 
meafure  is  by  time,  which  feems  to  me  to  be  very  ftrong,  and 
appofite  to  the  prefent  cafe  j  and  that  is  an  infurance  upon  a 
man's  life  for  twelve  months.  There  can  be  no  doubt  but  the 
rilk  there  is  conftituted  by  the  meafure  of  time,  and  depends  en- 
tirely upon  ic :  for  the  underwriter  would  demand  double  the 
premium  for  two  years,  that  he  would  take  to  infure  the  fame 
life  for  one  year  only:  in  fuch  policies  there  is  a  general  excep- 
tion againft  fuicide.  If  the  perfon  puts  ah  end  to  his  own  life 
the  next  day,  or  a  month  after,  or  at  any  other  period  within, 
the  twelve  months,  there  never  was  an  idea  in  any  man's  bread, 
that  part  of  the  premium  (hould  be  returned.  A  cafe  of  general 
practice  was  put  by  Mr.  Dunning^  where  the  words  of  the  policy 
are,  "  At  and  from,  provided  the  (hip  (hall  fail  on  or  before  the 
firft  of  Augufl  :''  and  Mr.  Wallace  confiders  in  that  cafe,  that  the 
whole  policy  would  depend  upon  the  (hip  failing  before  the 
ftated  day.  I  do  not  think  fo.  On  the  contrary,  I  think  with 
Mr.  Dunning^  that  cannot  be.  A  lofs  in  port  befire  the  day  ap- 
pointed for  the  (hip's  departuie,  can  never  be  coupled  with  a 
contingency  after  the  day  :  but  if  a  queftion  were  to  arife  about 
it,  as  at  prefent  advifed,  I  mould  incline  to  be  of  opinion,  that 
it  would  fall  within  the  reafoning  of  the  determination  of  Steven- 
fon  v.  Snow :  and  that  there  were  two  parts,  or  contracts  of  in- 
furance with  diftindt  conditions.  The  firft  is,  I  infure  the  fhip 
in  port,  provided  (he  is  loft  in  port,  before  the  i  ft  of  Augufl : 
and  2dly,  if  (he  be  not  loft  in  port,  I  infure  her  then  during  her 
voyage,  from  the  ift  of  Augufl  till  (he  reaches  the  port  fpecified 
in  the  policy.  The  lofs  in  port  muft  happen,  before  the  rifle 
upon  the  voyage  could  commence  :  and  vice  verfa  ,*  the  ri(k  in 
port  muft  ceafe  the  moment  theVilk  upon  the  voyage  began. 
Let  us  fee  then,  what  the  agreement  of  the  parties  is  in  the  pre- 
fent cafe.  They  might  have  infured  from  two  months  to  two 
months,  or  in  any  lefs  or  greater  proportion,  if  they  had  thought 
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proper  fo  to  do  :  but  the  fa£t  is,  that  they  have  made  nj  divr/rw 
of  time  at  all /  but  the  contract  entered  into  is  one  entire  con- 
tract from  the  ipth  of  Aitguft  1776,  to  the  i^thof  Auguji  1777  j 
which  is  the  fame  as  if  it  had  been  exprefsly  faid  by  the  infured, 
*c  If  you  the  underwriter  will  infure  me  for  twelve  months,  I 
"  will  give  you  an  entire  fum  ;  but  I  will  not  have  any  appor- 
**  tionmem."  The  fhip  fails,  and  the  underwriter  runs  the  rifk 
for  two  months.  No  part  of  the  premium  then  mall  be  returned, 
1  cannot  fay,  if  there  had  been  a  recapture  before  the  expiration 
of  tKe  twelve  months,  that  the  policy  would  not  have  revived." 

Mr.  Juftice  A/Ion. — *«  This  cafe  depends  upon  the  words  of 
the  policy  :  and  I  am  of  opinion,  it  is  one  entire  contract  at  a 
certain  grofs  fum  of  p/.  per  cent,  for  a  certain  period  of  time, 
viz.  twelve  months ;  and  that  no  divifion  is  to  be  implied.  The 
determination  in  Stevenfon  v.  Snow  went  exprefsly  upon  this 
confideration,  that  there  were  two  diflinEl  voyages,  and  no  con- 
fideration  received  by  the  infured  for  the  premium  upon  the 
fecor»d  voyage  :  and  there  certainly  was  not ;  for  there  never  was 
any  point  of  time,  when  any  rifk  was  run  from  Portfmoutb.  In 
vide  ante,  Bond  v.  Nutt>  the  loffes  infured  againft  were  diftinct,  and  un- 
connected with  each  other,  ift,  A  lofs  of  the  fhip  in  port,  if 
anyfhculd  happen  there.  2,<iiy,  A  lofs  in  the  paflage  home, 
provided  (he  failed  on  a  certain  day.  The  rifk  in  fome  policies 
may  be  diftinft  and  diviiible  in  its  nature.  In  the  cafe  of  an 
infurance  on  a  life,  the  fum  is  entire,  and  time  is  entire  for  the 
whole  year.  So  in  this  cafe  I  think  the  contract  is  one  entire 
contract  :  and  therefore  that  there  ought  to  be  no  return  of  pre- 
niium."  % 

Mr.  Juftice  Wilhs  and  Mr.  Juftice  AJMwrfl  were  of  the  fame 

opinion- 

* 

Per  Curiam.     Let  a  nonfuit  be  entered. 

In  a  fubfequent  cafe,  the  Court  of  King's  Bench  adopted  the 
fame  rule  of  decifion,  where  the  (hip  was  infured  for  12  months, 
and  the  rifk  ceafed  at  the  end  of  two.  A  diftin&ion  was  at- 
tempted  to  be  made,  becaufe  in  this  cafe,  the  whole  premium 
3  8/.  was  acknowledged  to  be  received  from  the  infured  at  the 
rate  of  1 5  Jlnltings  pe r  month  :  and  this>  it  was  infifted,  evidently 

ihewed 


OF   RETURN  OF  PREMIttM.  52$ 

(hewed  the  parties  intended  the  rifk  to  continue  only  from  month   CHAP. 
to  month.     This  objection  was,  however,  over-ruled ;  the  Court 
being  of  opinion,  that  the  cafe  laft  reported  decided  this  ;  and 
that  the  15^.  per  month  was  only  a  mode  of  computing  thegrofs 
fum.     The  cafe  was  in  fubftance  as  follows : 

It  was  an  action  tried  before  Lord  Lottghborought  at  the  aflizes  r.0raine  ?. 
for  the  county  of  Northumberland,  in  which  the  plaintiff  declared^ 
— That  the  defendant,  in  confideration  that  the  plaintiff  at  his  585. 
requeft  had  underwritten  feveral  policies  of  infurance  as  to  cer- 
tain fums  of  money  therein  fubfcribed  againffc  his  name,  on  the 
{hips,  merchandizes,  and  other  things  therein  refpe&ively  fpe- 
cified,  without  receiving  the  full  premiums  therein  mentioned, 
undertook  and  promifed  to  pay  the  plaintiff  fo  much  money,  as 
the  premiums  therein  mentioned  to  be  paid  to  him  amounted  to, 
with  an  averment  that  they  amounted  to  4o/.  There  was  an- 
other count  for  4O/.  for  money  had  and  received  by  the  defend- 
ant to  the  plaintiff's  ufe.  The  defendant  pleaded  non  affumpfit 
as  to  all  except  the  fum  of  3/.  upon  which  pica  iffue  was  joined  ; 
and  as  to  the  3/.  he  pleaded  a  tender,  and  paid  that  fum  into 
court.  Upon  the  plea  of  tender,  iffue  was  alfo  joined.  The 
jury  found  a  verdict  for  the  defendant  upon  the  tender,  and  for 
the  plaintiff  upon  the  other  iffue,  for  the  fum  of  157.  fubject  to 
the  opinion  of  the  Court,  whether  he  was  entitled  to  recover 
that  fum  of  i$l.  or  the  fum  of  3/.  only,  upon  a  cafe,  which 
dated,  in  effect,  as  follows:  The  plaintiff  had  underwritten 
2oc/.  on  a  policy  effected  at  Neivcaftls  (which,  was  fet  forth 
•verbatim  in  the  cafe),  whereby  the  fliip  ihe  Cbolltrford  was 
infured,  againft  capture  by  the  enemy  for  twelve  months,  in 
ihe  coafting  trade  between  Leith  and  the  Ijlt  of  Wight  /  begin- 
ning the  j^th  of  Marc!:  1779>  and  ending  the  I3th  of  the  fame 
month,  1780.  In  the  body  of  the  policy  it  was  dated,  "That 
"  the  affurers  confeffcd  themfclves  paid  the  confideration  due 
"  unto  them  by  the  affured,  at  and  after  the  rate  of  1 5^.  per  cent. 
"  per  month.  At  the  bottom,  oppofite  to  the  plaintiff's  fubfcrip- 
"  tion,  was  written,  premium  received  i6th  of  March  1779-," 
and  on  the  back  was  indorfed,  "  NewcaJllC)  i^th  of  March  1779 
"  Mr.  John  Gaul  Tomlinfon,  on  his  (hip  the  Cbollerford,  himfelf 
**  mailer,  for  twelve  months^  in  the  coafting  trade,  at  and  be- 
««  tween  Leith  and  the  IJle  of  Wight,  beginning  the  i3th  of 
**  March  I779>  and  ending  the  i2th  of  March  1780-  fine-1 

p  p  2  "  my 
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C  H  A  P. «  my  only.  At  i$s.  per  cent,  per  montJj,  i8/."  The  premium 
IX*  was  not  paid,  though  expreffed  in  the  policy  to  have  been  paid, 
it  being  the  ufage  in  Newcaftle  not  to  pay  the  preminm  at  the 
time  of  making  the  infurance  ;  but  at  various  times  after  the  po- 
licies are  effected,  and  fometimes,  not  till  twelve  months  after. 
The  fhip  was  loft  in  a  dorm,  within  the  firft  two  of  the  twelve 
months  for  which  the  infurance  was  made,  and  the  defendant 
tendered  to  the  pla  ntiff  3^.  as  the  premium  for  two  months. 
The  cafe  then  ftates  contradictory  evidence  given  by  witneffcs  on 
both  fides,  as  to  what  had  been  done  at  Newcaftk  in  fimilar 
cafes ;  but  which  I  forbear  to  fct  down  ^  becaufe  the  Court  of 
King's  Bench  was  afterwards  of  opinion,  that  it  ought  not  to 
have  been  received. 

After  the  counfel  for  the  defendant  had  been  heard,  the  plain- 
tifFs  counfel  was  prevented  by  the  Court  from  proceeding. 

Lord  Mans f eld. — "  This  is  a  more  queftion  of  conftruclion, 
on  the  face  of  the  inftrument,  and  therefore  parol  evidence 
ihould  not  have  been  admitted  to  explain  it  It  an  infurance 
for  twelve  months,  for  one  grofs  fum  of  i8/.  They  have  cal- 
culated this  fum  to  be  at  the  rate  of  i$s.per  month.  But  what 
was  to  be  paid  down  ?  Not  15^.  for  the  firfl  month,  and  fo  from 
month  to  month  ;  but  i8/.  at  once.  Two  cafes  have  been  men- 
tioned. Stevenfon  v.  Snow  was  decided  on  the  ground  of  there 
being  two  voyages.  Tyrie  v.  Fletcher  is  directly  in  point  againft 
the  defendant.  There  are  two  principles  in  thefe  cafcs  \  ift,  If 
the  rifk  has  never  begun,  the  whole  premium  is  to  bs  returned, 
becaufe  there  was  no  confideration :  2d,  When  the  rifk  has  be- 
gun, there  (hall  never  be  a  return,  although  the  (hip  fhould  be 

taken  in  24  hours." 

/ 

Mr.  Juftice  Jfihurjl. — "  The  15^.  per  month  is  only  a  mode 
of  computing  the  grofs  fum." 

Mr.  Juftice  Wills-s^  and  Mr.  Juftice  Buller  concurring  in  opi- 
nion, the  pofiea  was  delivered  to  the  plain  tiff. 

The  two  lad  cafes  xvere  infurances  upon  time  ;  but  from  the 
principles  laid  down  in  them,  and  in  the  former  cafe  of  Stevenfcn 
v.  Snow,  it  feems  perfectly  cl^ar,  that  when  ths  contrail  is  en- 
tire 
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tire,  whether  it  be  for  a  fpecified  time,  or  for  a  voyage,  there  CHAP. 
ill-ill  be  no  apportionment  or  return,  if  the  rifk  has  once  com- 
men,ce*d.  And  therefore  where  thep  eniium  is  entire  in  a  policy 
on  a  voyage-,  where  there  is  no  contingency  at  any  period,  out 
or  home,  upoa  the  happening  or  not  happening  of  which  the 
rifk  is  to  end,  nor  any  ufage  eftabliftied  upon  fuch  voyages  ; 
although  there  be  feveral  diilim£l  ports,  at  which  the  (hip  is  to 
itop,  yet  the  voyage  is  one,  and  no  part  of  the  premium 


A  rule  had  been  obtained  to  fhew  caufe  why  there  mould  not  Berm 
be  a  new  trial  in  a  cafe,  which  had  come  on  before  Lord  Manf-  wood 
fuld  iit  Guildhall^  when  the  jury  found  a  verdict  for  the  defend- 
ant. The  cafe  was  this :  It  was  an  adtion  on  a  policy  of  infur- 
auce,  .en  the  French  fhip  Le  Parole,  and  her  c^rgo,  and  the 
VAyage  w-is  defcribed  in  the  policy  in  the  following  words  :  "  Ac 
"  and  from  Honflettr  to  the  ccaj}  of  Angola,  during  her  flay  and 
"  trade  there,  at  and  from  thence  to  her  port  or  port;  of  dif-charge  in 
l(  St.  Domingo^  and  at  and  from  St.  Uomingo  back  to  Honfieur" 
The  claufc  refpecfcing  the  premium  was  as  follows  :  "Slaves 
"  valued  at  800  livres  Tonrnols  per  head;  the  (hip  at  145 :/. 
"  fterling  j  other  gooas,  &c.  as  intereit  may  appear;  at  a  pre  • 
<f  miiim  of  ii  per  tent.19  The  (Lip  failtd  to  Angola*  and  from 
thence,  after  Haying  fome  time' there,  to  the  We;i  Indies.  On 
her  way  t.o  Angola,  flie  put  in  at  Cayenne,  on  the  coait  of  Ame- 
rica, and  from  Layenne  went  to  Martinico,  conftfledly  out  of  the 
way  to  St.  Domingo.  In  thi^  caufe,  the  firft  queftion  was  a  quei- 
tion  of  facl:,  not  material  to  our  prefent  enquiry,  viz.  Whether 
the  courfe  taken  was  a  deviation,  or  not,  from  the  voyage  in- 
fured  ?  After  all  the  evidence  had  been  heard,  the  jury  thought 
it  was,  and  accordingly  found  a  vtrdicl  for  the  defendant.  Up- 
on their  declaring  this  opinion,  the  counfcl  for  the  plaintiff  in- 
filled, that  as  there  was  a  count  in  the  declaration  for  mpney 
had  and  received,  the  voyage  infured  ought  to  be  cpnfjdered  as 
compofcd  of  three  diftincl:  parts  or  voyages  ;  namely,  from  Hin- 
Jleur  to  Angola;  2dly,  from  Angola  to  St.  Domingo  :  and  ^cily, 
from  St.  Domingo  to  ffpfjfleur ;  and  that,  as  the  voyage  from 
St.  Domingo  to  Honfleur  had  never  commenced,  the  premium 
ought  to  be  apportioned,  and  a  return  made  of  that  part  which 
was  paid  to  infure  the  rifk  from  St.  Domingo  to  Honfieur*  LprcJ 
the  opinion  of  the  jury  upon  that  point  alfo;  and 
p  p  3  they 
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C  II  A  P.  they  were  clear  there  ought  to  be  no  return.  Next  day,  how- 
ever, his  Lordfliip  faid,  he  had  turned  that  queftion  in  his  mind, 
and  that  he  entertained  fome  doubts  upon  it,  and  as  it  was  a 
queftion  of  law,  defired  Mr.  Lee  to  move  for  a  new  trial  on  that 
ground.  It  was,  however,  afterwards  moved  on  both  grounds  ; 
namely,  on  the  queftion  of  fad,  whether  the  deviation  was  wil- 
ful :  and  2dly,  On  the  queftion  of  law,  whether,  fuppofing  it 
wilful*  there  ought  to  be  a  return  of  premium. < — Thefe  queftions 
•were  fully  difcuffed  by  three  advocates  on  each  fide  ;  and  the 
Court  alfo  took  time  to  deliberate  upon  them  :  after  which  the 
Lord  Chief  Juftice  delivered  the  unanimous  opinion  of  the 
whole  court. 

Lord  Mansfield,  after  ftating  that,  upon  the  queftion  of  fact, 
they  were  perfectly  fatisfied  with  the  verdict  of  the  jury,  pro- 
ceeded thus  :  «  If,  however,  the  plaintiff  fhould  fucceed  on  the 
iecond  point,  the  determination  would  virtually  allow  him  a  new 
trial  on  the  whole  of  the  caufe,  bccaufe  no  fpecial  cafe  was  re- 
ierved.  But,  on  the  fulled  confideration,  and  after  looking  into 
all  the  cafes  (though  my  opinion  has  fluctuated),  we  are  now 
all  clearly  of  opinion,  that  there  ought  not  to  be  any  return. 
The  queftion  depends  upon  this :  Whether  the  policy  contains 
one  entire  rife  on  one  voyage,  or  whether  it  is  to  be  fplit  into 
(ix  different  rifcs  5  for,  by  fplitting  the  words,  and  taking  «  at*' 
and  "  from"  feparately,  it  will  make  fix,  viz.  ift,  At  Honfeur  ; 
?d,  From  Honjlciir  to  Angola ;  ^d,  At  Angola,  &c.  The  principles 
are  clear,  Where  the  rifk  has  never  begun,  there  muft  be  a 
return  of  premium  ;  and  if  the  voyages,  in  this  cafe,  are  diftinct, 
the  rifk  from  St.  Domingo,  to  Hoiijieur  never  began.  On  the 
other  hand,  if  the  rilk  has  once  begun,  you  cannot  fever  it,  and 
apportion  the  premium.  In  an  infurance  upon  a  life,  with  the 
common  exceptions  of  filicide,  and  the  hands  of  juftice,  if  the 
party  commit  fuicide,  or  is  executed  in  twenty-four  hours, 
there  (hall  be  no  return.  The  cafe  is  the  fame  if  a  voyage  in- 
fured  is  once  begun,  Js  this  one  entire  rifk  ?  The  infured  and 
infurers  confider  the  premium  as  an  entire  fum  for  the  whole, 
without  divifion :  it  is  eftimated  on  the  whole  at  ill.  per  cent, 
And,  which  is  extremely  material,  there  is  no  where  any  con- 
tingency, at  any  period,  out  or  home,  mentioned  in  the  policy, 
which  happening  or  not  happening,  is  to  put  an  end  to  the  in^ 
furance,  The' argument  mud  be,  that,  if  the  (hip  had  been 

taken 


OF    RETURN    OF   PREMIUM.  $27 

taken  between  Honflettr  and  Angola,  there  muft  have  been  a  re-  CHAP. 
turn.  By  an  implied  warranty,  every  (hip  muft  be  fea-worthy 
when  (he  fiift  fails  on  the  voyage  infured,  but  (he  need  not  con- 
tinue fo  throughout  the  voyage  ;  fo  that,  if  this  is  one  entire 
voyage,  if  the  fhip  was  fea-worthy  when  flie  left  Honfleur,  the 
underwriters  would  have  been  liable,  though  fhe  had  not  been 
fo  at  Angola^  &c.  -,  but  according  to  the  conftrudion  contended 
for  on  behalf  of  the  plaintiff,  (lie  muft  have  been  fea-worthy, 
not  only  at  her  departure  from  hcnfleur,  but  alfo  when  {he  failed 
from  Angola,  and  when  fhe  failed  from  St.  Domingo.  The  cafes 
of  Stevenfon  v.  Snow  and  Bond  v.  Nutt,  were  quite  different  from 
this.  They  depended  upon  this,  that  there  was  a  contingency 
fpecified  in  the  policy*  upon  the  not  happening  of  which  the 
infurance  would  ceafe.  In  Stevttifen  v.  Snow,  it  depended  on, 
the  contingency  of  the  (hip  failing  with  convoy  from  Portfrnoutb, 
whether  there  mould  be  an  infurance  from  that  place.  This 
necefTarily  divided  the  rife,  and  made  two  voyages.  In  Bond  v. 
Nutt,  jt  was  held,  that  there  were  twp  rifks,  upon  the  fame 
principle.  "  At  Jamaica''  was  one ;  the  other,  viz.  the  riik 
"from  Jamaica,"  depended  on  the  contingency  of  the  (hip  hav- 
ing failed  en  or  befre  tbtfirfl  of  Auguft :  that  was  a  condition 
precedent  to  the  infurance  on  the  voyage  from  Jamaica  to  Lon» 
don.  The  two  cafes  of  Tyrie  y.  FUtcher,  and  Lorraine  v.  Thorn* 
linfon,  are  very  flrong,  for,  if  you  could  apportion  the  premium 
in  any  cafe,  it  would  be  in  infurances  upon  time.  Therefore,  on 
very  full  confideration,  we  think  this  one  entire  riik,  one 
voyage,  and  that  there  can  be  no  return  of  premium."  The 
rule  was  difcharged. 

Accordingly  in  another  a&ion  for  return  of  premium,  tried  M-vrv. 
before  Mr.  Juftice  Wiles,  on  the  northern  circuit,  where  a  ver-  Gte*(™lft 
diet  had  been  given  for  the  plaintiff,  upon  a  motion  to  fet  aficle  24  Ceo.Ili. 
the  verdict.,  and  to  enter  a  non-fuit,  a  decifion,  fimilar  to  that  of 
Bermon  v.  IFoodbridge  was  made.     The  infurance  was  "  At  and 
««  from    Jamaica  to  Liverpool,  'warranted  to  fail  on  or  before  tbefirft 
"  of  Augujl)  premium  twenty  guineas  per  cent,  to  return  eight  t  if  foe 
"  failed  w  th  cwvoy."     The  Chip  did  not   fail  till  September  and 
was  loft.     The    jury  apportioned  the  premium,  and  gave  the 
plaintiff  a  verdift   for  eight  guineas,  the  defendant  having  paid 
eight  for  the  convoy  into  court,  which  was  allowing  four  for  the 
riik  run  by  the  defendant  at  Jamaica. 

*  p  4  Lord 
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Lord  Mansfield  — u  It  would  be  endlefs  to  go  into  enquiries 
about  the  rifk  at  Jamaica*  It  appears  on  the  evidence  to  be  dif- 
ferent on  different  fides  of  the  ifland.  Befides  the  parties  have 
divided  the  rifle,  with  refpecl  to  convoy,  for  it  is  a  premium  of 
twenty  guineas,  to  return  eight,  if  (he  fail  with  convoy  :  but 
there  is  an  abfolute  warranty  as  to  the  failing,  and  nothing  (aid 
of  the  premium." 

Mr.  Juftice  Willes  thought  the  premium  (hould  be  appor- 
tioned. 

Mr.  Juftice  AJhhurfl  and  Mr.  Juftice  Buller\  agreed  with  Lord 
Mansfield^  the  latter  obferving,  that  as  the  parties  have  not  con- 
fidered  it  as  two  rifks,  nor  eftimated  the  riik  at  yamaicay  the 
court  cannot  do  it  for  them.  In  all  the  infurances  from  Ja- 
maica) the  policy  runs  "  at  and  from  ,J>  and  though  in  many  in- 
fiances  the  voyage  has  not  begun,  yet  there  never  was  an  idea  of 
the  premium  being  returned,  and  that  no  ufage  was  found  by 
the  jury.  The  rule  for  entering  the  judgment  of  nonfuit  was 
made  abfolute. 

V»defupra»  j  am  aware  t^at  tj,e  decifioii  in  this  cafe  may  feem  to  clafh 
with  what  fell  from  Lord  Mansfield,  in  delivering  his  opinion  in 
the  cafe  of  Tyrie  v.  Fletcher  i  in  which  he  put  a  fuppofed  cafe  of 
an  infurance  "  at  and  from,  provided  the  (hip  (hall  fail  on  or  be- 
fore the  firft  of  Augujl"  In  fuch  a  cafe,  his  Lordfhip-  obfcrved, 
as  then  advifed,  he  fhould  incline  to  think  it  a  divifible  rifk.  In 
this  place,  it  would  be  fumcient  to  obferve,  in  anfwer  to  fuch  an 
objection,  that  the  opinion  then  delivered  by  Lord  Mansfeld 
was  a  mere  obiter  dictum  upon  a  point,  arifingonly  in  the  courfe 
of  argument ;  in  which  cafe  the  greateft  abilities  are  liable  to 
miftake.  But  his  Lordfhip  delivered  that  opinion,  with  a  wife 
and  prudent  refervation,that,  as  at  prefent  ad-vifedy  he  thought  fo 
and  fo  :  and  it  reflects  no  difcredit  upon  any  man,  however  re- 
nowned for  knowledge,  to  alter  an  opinion,  upon  mature  delibe- 
ration. There  is,  however,  one  very  obvious  diftin&ion,  upon 
'  which  the  Court  relied  much,  between  Meyer  v.  Gre^Jon%  and,  the 
cafe'put  in  Tyr:e  v.  Fletcher:  for  in  the  latter,  the  infured  has 
ufed  a  moft  fignificant  word  (provided)  to  mark  the  difference 
between  the  two  parts  of  the  rifk  •,  at  and  fromy  provided  fie 
V."  la  the  former,  ihe  infured  has  exprefsly  provided  for 

a  return 
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a  return  of  premium,  in  cafe  the  {hip  fails  with  convoy;  Why  c  HA  P. 
did  he  not  ufe  the  fame  precaution,  lelt  (he  (hould  not  fail  by  the 
day  limited  ?  Having  done  it  in  the  one  cafe,  it  is  tobeprefumed 
he  did  not  mean  to  do  it,  or  that  the  infurer  would  not  confent 
that  it  (hould  be  done,  in,  the  other  :  and  as  the  parties  had  not 
4iyided  the  rifle  themfelves,  the  court  could  not  do  it  for  them. 


In  another  cafe  upon  an  infurance  "  at  and  from  any  port  or 
"  ports  in  Jamaica  to  London^  following  and  commencing  on  B.  R.  E*(t. 
"  her  firft  arrival  there,  warranted  to  fiil  with  convoy  from  the 
"  place  of  rendezvous  to  Great  Britain"  the  fame  queftions 
were  again  agitated.  But  as  the  counfel  differed  upon  the 
evidence  given  at  the  trial,  the  main  queftion  was  not  fully  dif- 
cuffed  by  the  court,  but  was  fent  ba:k  to  a  new  trial. 

The  lad  cafe  upon  this  fubje&  was  alfo  an  action  fora  return  L^ng*. 
of  the  premium.  The  policy  was  "  at  and  from  Jamaica  to  Lon~  Eaft  Ter-n, 
don,  warranted  to  depart  with  convoy  for  the  voyage,  and  to  fail  *5Geo-m> 
on  or  before  the    i  ft  of  Augufty    upon  goods  on  board    a  (hip 
called  the  "Jamaica  ^  at  a  premium  of  12  guineas  per  cent"     The 
(hip   failed  from  Jamaica  to  London  on  the  31  ft  of  July  1782, 
but  without    any  convoy   for  the  voyage.     At   the   trial  before 
Lord  Mansfald,  the  jury  found  a  verdi£l  for  the  plaintiff,  fubject 
to  the  opinion'  of  the  court  upon  a  cafe,  dating  the  fads  already- 
mentioned.     In  addition  to  which,  they  cxprtffly  find,  that  it  is 
**  the  conftant  and  invariable  ufage  in  an  infurance,  at  and  from 
"   Jamaica   to  London  >  warranted  to  depart   with  convoy,  or  to 
"  fail  on  or  before  the  ift  of  Auguftt  when  the  fiiip  does  not 
"  depart  with  convoy,  or  fails  after  the  jft  of  Auguft)  to  return 
u  the  premium,  deducting  one  \\2\ipercent" 

Lord  Mansfield.  —  u  An  infurance  being  on  goods  warranted 
Ip  depart  with  convoy,  the  (hip  fails  without  convoy;  and  an 
aclion  is  brought  to  recover  the  premium.  The  law  is  clear, 
that  if  the  rifk  be  commenced,  there  (hall  be  no  return.  Hence 
queftions  arife  of  diftinft  rifks  infured  by  one  policy  or  inftru- 
ment.  My  opinion  has  been  to  divide  the  rifks.  I  am  aware 
that  there  are  great  difficulties  in  the  way  of  apportionments, 
and  therefore  the  court  has  fometimes  leaned  againfl  them.  But 
where  an  exprefs  ufage  is  found  by  the  jury,  the  difficulty  is  Vide  Meyer 
cured.  They  offered  to  prove  the  fame  ufage  as  to  the  Weft 
3  Indus 
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Mr.  Juftice  Wille;,  and  Mr.  Juftice  AJhburft,  concurred  with 
his  Lordfhip. 

Mr.  Juftice  Butler.  —  "  The  counfel  for  the  defendant  did 
right  in  his  argument  to  make  the  chief  queftion,  Whether  parol 
evidence  of  this  ufage  ought  to  have  been  received  ?  In  mer- 
cantile cafes  from  Lord  Hoi  fa  time,  and  in  policies  of  infurance 
in  particular,  a  great  latitude  of  conftrucTion  as  to  ufage  has 
been  admitted.  By  ufage,  places  come  within  the  policy,  which 
are  not  expreffed  in  words  *,  ufage  explains  and  even  controuls 
the  policy.  The  ufage  here  found  by  the  jury  is  univerfal  :  and 
though  in  fome  cafes  one  half  per  cent,  may  be  a  fmall  premium 
for  the  rifle  at  ;  yet  the  underwriters  are  aware  that  it  is  fo.  In 
Mewrv.  Gregfoti,  no  ufage  was  found.  Befides  in  cafes  of  this 
kind,  where  every  thing  is  left  to  the  whim  and  caprice  of  a  jury, 
I  lean  much  againft  them.  Here  a  general  and  certain  ufage  is 
found;  and  no  inconvenience  can  refult  from  it."  The  po/fea 
was  delivered  to  the  plaintiff. 

From  the  tenor  of  all  thefe  cafes  it  fhould  feem,  as  Lord 
Mansfield  faid  in  the  cafe  of  Long  v.  Allen,  that  fo  many  difficul- 
ties occur  in  apportioning  the  premium,  that  the  courts  are  often 
obliged  to  decide  againft  it,  unlefs  there  be  fome  ufags  upon  the 
fubject.  Even  in  the  cafe  of  Steven/on  v.  Snow,  the  jury  found 
that  it  had  been  ufual  to  divide  the  riik  ;  and  although  the  • 
court  rejected  the  ufage  for  uncertainty,  becaufe  it  did  not  af- 
certain  what  proportion  of  the  premium  fhould  l?e  returned  ; 
yet  they  exprefsly  fay,  that  it  ferves  to  fhew  what  the  idea  of  the 
mercantile  world  is  upon  the  fubjetl:.  If,  indeed,  we  Icok  back 
to  all  the  cafes  reported  in  this  chapter,  we  never  find  an  appor- 
tionment take  place,  except  in  Stevtnfon  v.  Snow,  and  Lcng 
v.  Allen,  on  account  of  the  difficulty,  unlefs  there  be  fome  ufage, 
as  in  thofe  cafes,  to  guide  and  direct  the  judgment  of  the  court  : 
and  of  late  years  one  has  known  no  inilance  of  an  apportion- 
ment occur, 

ide  an*,         Before  this  chapter  is  concluded,  it  will  be  proper  to  obferve, 
that  in  the  cafe  of  Bondv.  Nutt,  which  was  fo  often  mentioned 


the  argument  of  the  cafes  upon  apportionment,  the 

4  never 
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never  arofe.  In  that  cafe,  the  two  material  queftions  were,  as  c  H  A  p» 
may  be  feen  by  a  reference  to  it  in  the  two  preceding  chapters  of 
this  work,  whether  the  fhip  had  complied  with  a  warranty  of 
failing  by  a  particular  day  :  and  whether  in  going  to  the  place 
of  rendezvous  for  convoy,  fhe  was  guilty  of  a  wilful  deviation. 
It  was  proper  to  mention  this,  to  prevent  mifconftruftion  ;  and 
it  was  alfo  taken  notice  of  by  Mr.  Juftice  E  idler  t  in  the  cafe  pf 
.  Allen. 


C   53*    ) 
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CHAPTER  THE  TWENTIETH. 
Of  the  Proceedings  upon  Policies  of  Infurance, 


r 


the  prefent  chapter,  it  is  intended  to  point  out  in  what 
manner,  and  by  what  form  of  legal  proceeding,  a  m<in,  who 
has  infured  property,  and  has  fuftained  a  lofs,  is  to  recover  ngainit 
the  underwriters  upon  the  policy.  We  have  formerly  feen, 
that  the  Court  of  Policies  of  Infurance  fell  into  clifufe,  and  the 
reafons  why  it  did  fo  :  fince  which  period  all  queilions  of  thib 
nature  have  been  decided  by  the  ufual  mode  of  trial,  known 
to  the  laws  and  confutation  of  this  country,  namely,  the  trial 
by  jury  in  the  courts  of  common  law.  Cafes  of  this  nature  are 
not  the  fubject  of  enquiry  even  in  a  court  of  Equity,  becaufe  the 
demand  is  plainly  a  demand  at  law  ;  and  the  lofs  and  damage 
fuftained  are  as  much  the  objecT:  of  proof  by  witnefl'es,  as  any 
other  fpecies  of  damage  whatever.  This  was  decided  by  a  de- 
cree of  Lord  Chancellor  King^  whofe  opinion  was  afterwards  con- 
firmed by  the  Houfe  of  Lords., 

ad  pthen          *n  ^ie  Ye:ir  172O>  ^onie  merchants  at    0  fiend  fet  up  a  trade  to 


v.  the  Go-  the  j?nji  Jtiaic's.j  and  amongft  others,  one  James  Maelcamp 
company  of  equipped  a  il'iip,  called  the  .Flandria,  for  a  voyage  to  China, 
trie  London  wherein  feveral  p^rfons  were  concerned.  Maelcamto  had  the 

Anurancc,  J  J 

^  Brown's  care  and  direction  of  the  iliip,  and  gave  receipts  to  the  feveral 
a  i.  Caf.s,  perfons  concerned,  for  the  monies  they  paid,  promillng  to  be 
accountable  to  them  for  their  refpe6r,ive  proportions  of  the  net 
profit  of  the  voyage.  Thefe  tranfacUons  being  carried  on  moftly 
at  Oflend  or  Antwerp,  the  feveral  perfons,  who  had  a  mind  to  be 
concerned  in  the  undertaking,  gave  directions  to  their  corref- 
pondents  at  thofe  places,  to  pay  Maelcamp  what  fums  they 
thought  fit,  and  to  take  his  receipts  for  the  fame.  The  Appel- 
lants gave  directions  to  one  Conmnck  to  pay  feveral  large  fums  to 
Maelcamp)  on  account  of  the  faid  undertaking  ;  and  accordingly 
Conninck  paid  him  divers  fums,  amounting  to  3  5,000  guilders, 
<md  took  diflincl  receipts  for  the  fame,  according  to  the  proper- 

ticn 
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tion  for  which  the  appellants  were  concerned  therein:  he  alfo,  C  H  A  P. 
by  the  order  and  direction  of  the  appellants,  and  for  their  ufe  or 
benefit,  agreed  with  the  refpondents  to  infure  on  the  faid  fhip 
the  Flandrla,   $ocol.   and  by  a  policy,    dated   the   26th  day  of 
December   1720,  this  infurance   was  effected,    at  a  premium  of 
1 2/.  per  cent..     The  {hip  failed  from  OJlend,  in  order  to  proceed 
to  China  ;  but  on  her  way  was   feized  at  Bencoolen,  in  the  Eajl 
Indies  >  by  the  governor,  being  an  EngliJJj  fettlement,    and    the 
fhip   and  cargo  were  confifcated.     The  appellants,  upon  notice 
of  this  event,  applied  to  the  refpondents  for  payment  of  the  5Ooo/. 
infured,  and  produced  to  them  the  feverai  receipts  for  their  re- 
fpeciive  interefts  in  the  (hip,  and  affidavits  affirming  the  feverai 
fums  therein  mentioned,  to  have  been  really  and  bond  fide  paid. 
But  the  refpondents  refufing  to  pay,  or  make  any  fatisfa&ion  to 
the  appellants,  they  brought  their   bill  in  the  Court  of  Chancery, 
againft  the  refpondents,  and  the  faid  Conninckt  praying,  that  the 
refpondents  might -be  decreed  to  pay  the  appella?its  the  faid fum  of  $ooof. 
with  interejlt  according  to  their  feverai  and  refpe&ive  (hares  and 
proportions  thereof.     To  this  bill,  the  refpondents  put  in  a  de- 
murrer and  anfwer,  and  to  fuch  part  of   the  bill,  as  fought  to 
compel  them  to  pay  the  appellants  the  jboo/.  or  to  make  them 
any  fatisfa&ion  for  any  lois,  which  had  happened  to  the  ihip? 
they  demurred  ;  and  for  caufe  of  demurrer  (hewed,  that  if  the 
policy  of  infurance  in  the  bill  mentioned  was  forfeited,  a  proper 
action  at  law  lay  to  recover  the  money  due  thereupon  :  and  that  the 
appellants,  if  they  were  entitled  to  fuch  relief  as  they  prayed  by 
their  bill,  might  have  their  complete   and   adequate  remedy  by 
an  aftion  at  law,  where  fuch  matters  were  properly  cognizable, 
and  where  the  appellants  ought  to  prove  their  intere  ft  in,  and  the 
lofs   of  the  (lii p.     The  demurrer  came  on  to  be  argued  before 
Lord  Chancellor  King%  when  his  lordfhip  ordered  it  to  (land  over 
for  two  months  till  ConnincJf*  anfwer  (hould  come  in  ;  and  if  the 
appellants  did  not  procure  fuch  anfwer  in  two  months,  the  de- 
murrer was  to  be  allowed.     Conninck  accordingly  put  in  his  an- 
fwer within  two  months,  and  thereby  admitted,   that  he  made 
the  affurance  in  his  own  name,  in  truft  and  for  the  benefit  of 
the  appellants  ;  but  faid  he  did  not  ca>e  to  permit  the  appellants  to 
bring  any  acfion  againft  the  refpondents  in  his  name ;  be  bein^  ad- 
vifed,  that  if  any  fuch  adion  (hould  be  brought  and  they  fhould 
not  prevail  therein,  he  would  be  perfonally  liable  to  pay  all  the 
cods  and  charges  occafioned  in  confequence  thereof.  In  fupport 
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c  H  A  p.  Of  the  demurrer  it  was  urged,  that  the  appellants'  demand  was 
1^^^  plainly  a  demand  at  law,  as  they  had  norhing  to  prove  but  their 
intereft,  and  the  lofs  of  the  fhip,  which  were  fads  proper  to  be 
tried  by  a  jury.  That  there  was  no  equity  fuggefted  by  the  bill, 
but  a  pretended  difficulty  to  produce  witnefles :  and  that  their 
truftee  refufed  to  permit  them  to  bring  an  action  in  his  name  : 
that  the  former  objection  might  with  equal  reafon  be  fuggefted 
in  almoit  every  cafe  of  a  policy  of  infurance  •,  and  the  latter  ap- 
peared manifeftly  to  be  thrown  into  the  bill,  merely  to  change 
the  jurisdiction,  and  it  was  in  a  great  meafure  falfified  by  the 
truftee's  anfwer,  for  he  did  not  fay  that  he  ever  refufed,  but  only 
that  he  did  not  care  to  permit  his  name  to  be  made  ufeof.  If  bills  of 
this  kind  were  encouraged,  it  would  be  eafy  to  bring  all  forts  of 
property  to  be  tried  in  a  court  of  Equity. 

Upon  thefe  reafons,  Lord  King  allowed  the  demurrer ;  and 
upon  an  appeal  to  the  Houfe  of  Lords,  after  bearing  counfel 
upon  ir,  it  was  ordered  and  adjudged,  that  the  fame  fliould  be 
difmifled  ;  and  the  order  complained  of,  affirmed. 

There  may,  it  is  true,  be  cafes,  where  an  application  to  a 
court  of  Equity  on  the  part  of  the  infured,  is  ftrictly  proper,  and 
will  be  entertained.  For  inftance,  if  the  truftee  in  a  policy  of 
infurance  do  actually  refufe  his  name  to  the  ceftui  que  trujl  in  an 
i  Atk.547.  action  at  law,  there  may  be  fome  pretence  for  going  into  a  court 
aAtk.359.  of  Equity,  as  Lord  Hardtvicke  has  once  obferved.  Or,  if  from 
a  concurrence  of  circumftanees,  the  perfons,  whofe  teftimony  is 
requifite  to  the  decifion  of  fome  difputed  facts,  refidc  abroad, 
the  Court  of  Chancery  will  grant  a  commifTion  to  examine  thofe 
witnefles.  But  it  is  not  upon  a  mere  general  truft,  or  the  loofe 
fuggeftions  of  any  of  thefe  facts,  that  this  extraordinary  interpo- 
fition  will  take  place. 

Thereare  alfo  cafes,  in  which  the  infurers  may  go  into  equity, 
Vnd    to  obtain  injunctions  to  ftay  the  proceedings  againft  them  at  law : 
Martin,        as  jn  fa  jafl-   cafe   mentioned,  where  the  evidence  of  perfons, 
?    abroad   is   requifite  for  their  defence;  in  which  fituation,  they 
(hall  have  a  commiflion  to  examine  witnefles  abroad,  and  an  in- 
junction to  ftay  proceedings  at  law  in  the  mean  time.     Anothef 
ground  for  an  application  to  a  court  of  Equity,  is  a  fufpicion  of 
fraud  on  the  part  of  the  infured,  and  of  which  I  fear  the  c  hapter 
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on  fraud  produces  too  many  inftances  :  in  fuch  cafes  the  court    CHAP. 
will  compel  the  party  charged  to  make  a  full  difclofure  upon  oath  ^      „    _t 
of  all  the  circumftances  that  are  within  his  knowledge  •,  and  to  Vidcc.  10  " 
deliver  up  all  papers  and  documents,  that  are  at  all  material  to 
the  queftion.     But  except  in  thefe  inftances,  all  iffues  upon  po- 
licies of  infurance  mud  be  tried  in  the  courts  of  common  law. 
Even  if  the  parties,  by  a  claufe  in  the  policy,  agree  that  in  cafe 
of  a  difpute,  it  (hall  be  referred  to  arbitration,  that  will  not  be  a 
fufficient  bar  to  an  action  at  law  ;  provided  no  reference  has  been 
in  fact  made,  fior  is  depending. 

Thus  in  an  action  upon  a  policy  of  infurance  it  appeared,  that  Kill  v. 
a  claufe  was  inferted,  that  in  cafe  of  any  lofs  or  difpute  about  the  i  wiir.  129, 

policy,    it  fiiould  be   referred    to  arbitration  :  and  the  plaintiff  ln  Th°™P- 
*  fon  v.  char- 

averred    in  his  declaration,  that  there  had  been  no  reference,  nock, 


Upon  the  trial  at  Guildhall,  the  point  was  refer  ved  for  the  con- 

(ideration  of  the  court,   whether  this  action  would  lie  before  a  held  that  a 

reference  had  been  made  ;  and  it  was  held  by  the  whole  court*  ^deedtore 

that  if  there  had  been  a  reference  depending,  or  made  and  deter-  fer  a!'  mat 

mined,  it  might  have  been  a  bar  j  but  the  agreement  of  the  par-  fufficient  to 
ties  cannot  ouft  this  court  ;  and  as  no  reference  has  been,  nor 


any  is  depending,  the  action  is  well  brought,  and  the  plaintiff  and  equity 

n  i  •     »  of  their  in- 

muft  have  judgment. 


Having  thus  feen  in  what  courts  the  party  injured  in  the  con- 
tract of  infurance  is  to  feek  for  redrefs,  let  us  now  confider,  by 
what  form  of  action  that  redrefs  is  to  be  obtained.  The  act  of 
parliament,  by  which  the  two  Infurance  Companies  were  erected,  6  Gp°' 
ordered,  that  they  fhould  have  a  common  feal,  by  affixing  which, 
all  corporate  bodies  ratify  and  confirm  their  contracts.  Hence 
a  policy  of  infurance  made  by  the  Royal  Exchange  Afiurance 
Company,  or  the  London  Affurance  Company,  is  a  contract  un- 
der feal  ;  and  if  the  contract  is  broken,  the  proceedings  a^ainfl 
thefe  Companies  muft  be  by  action  of  debt  or  covenant.  From 
this  circumftance  a  great  inconvenience  arofe;  for  under  the  plea 
of  the  general  iffue  to  an  action  of  debt  or  covenant,  the  true 
merits  of  the  cafe  could  feldom  come  in  queftion  :  but  in  order 
to  bring  them  forward,  it  became  neceffary  to  plead  fpecially. 
This  was  attended  with  fuch  a  heavy  expence,  fuch  great  delays, 
and  frequent  applications  to  courts  of  equity  for  relief,  that  the 
legiflature  at  laft  interpofed,  and  enacted,  «  that  in  all  aZions  of  J',0 
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debt  to  be  fued  or  commenced  againft  either  of  the  faid  cor^ 
porarion9,  upon  any  policies  of  infurance  under  the  common 
feal  of  fuch  corporations,  for  the  aifuring  of  any  fhip  or  fhips 
"  goods  or  merchandizes  at  fea,  or  going  to  fea,  it  mould  and 
"  might  be  lawful  to  and  for  the  faid  corporations,  in  fuch 
*'  action  or  fuit,  to  plead  generally,  that  they  owed  nothing  to  the 
"  plaintiff  or  plaintiffs  in  fuch  fuit  or  action  ;  and  that  in  alt 
(t  acl'wns  of  covenant,  which  fhould  be  fued  or  commenced  againft 
"  cither  of  the  faid  corporations  upon  any  fuch  policy  of  affu- 
*',  ranee  under  <ihe  common  feal  or  fuch  corporation  for  the  affu- 
€f  ring  of  any  Ihip  or  {hip-?,  goods  or  merchandizes,  at  fea  or 
"  going  (o  fea,  it  fhould  and  might  be  lawful  for  the  faidrefpec- 
"  tive  corporations,  in  fuch  action  or  fuit,  to  plead  generally, 
*'  that  they  had  not  broke  the  covenants^  in  fuch  policy  contained, 
"  or  any  of  them  •,  and  if  thereupon  ifiue  fliould  be  joined,  it 
"  fhould  and  might  be  lawful  for  the  jury,  if  they  fhould  fee 
"  caufe,  upon  the  trial  of  fuca  iffue,  to  find  a  verdict  for  the 
"  plaintiff  or  plaintiffs  in  fuch  fuit  or  action,  and  to  give  fo 
"  much,  or  fuch  part  only  of  the  fum  demanded,  if  it  be  an 
"  action  of  debt,  or  fo  much  in  damages,  if  it  be  an  action  of 
"  covenant,  as  it  fhould  appear  to  them,  upon  the  evidence 
,  *{  given  upon  fuch  trial,  fuch  plaintiff  or  plaintiffs  ought  in 
"  juflice  to  have." 

In  a  fubfequent  act  of  parliament  the  following  claufe  is  in- 
c.  ze!  '  ferted,  "  that  if  any  a&ion  or  fuit  (hall  be  commenced,  brought, 
"  or  profecuted  againft  the  corporation  of  the  Royal  Exchange 
"  affurance  of  houfes  and  goods  from  fire,  by  any  pcrfon  or 
"  perfons,  bodies  politick  or  corporate,  for  or  concerning  any 
«r  affurance  or  affurances  by  the  faid  recited  charter,  or  hereby 
"  authorifed  to  be  made,  or  relating  to  the  powers  hereby 
"  granted,  or  concerning  any  other  matter  or  thing  herein  or 
«  in  the  faid  charter  above  recited  contained,  the  faid  corpora- 
"  tion  and  their  fucceffors  may  in  fuch  action  or  fuit  plead  the 
"  general  iffue,  and  give  the  fpecial  matter  in  evidence." 

The  charter  recited  in  the  act  is  that,  which  enabled  the  com- 
pany to  make  infurances  for  lives  and  againft  fire  ;  and  therefore 
it  fhould  fcem  (a  fimilar  act  having  paffed  refpecting  the  London 
Affurance  Company)  that  in  infurances  on  lives,  and  infurances 
againft  fire,  both  thefe  companies  may  plead  the  general  iffue, 
as  they  might  by  virtue  of  the  ftatute  1 1  Geo.  I.  in  cafes  of  ma- 
rine infurances. 

Since 
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Since  the  three  firft  editions  of  this  work  ( were  published,  CHAP, 

an  act  of  parliament  paffed,  enabling  his  majefty  to  incorporate,   ^ ^  ^ 

by  charter,  a  company  to  be  called,  The  Globe  Infurance  Company,  39  Geo.jii. 
which  charter  {hall  empower  them  to  make  infurances  upon  lives  5  s'J^'z 
or  on  houfes,  warehoufes,  goods,  {hips,  veffels,  barges  and  other 
craft,  with  their  cargoes,  in  port,  or  ufed  on  navigable  canals, 
farming  flock,  and  all  other  property,  againft  lofs  or  damage  by- 
fire,  within  Great  Britain  or  Ireland,  and  any  other  parts  abroad, 
within  his  majefty's  dominions  or  not ;  and  for  other  purpofes 
hereafter  to  be  mentioned  in  their  proper  place.  I  only  allude  to 
this  new  corporation  at  prefent,  for  the  purpofe  of  ftating,  that 
by  the  pch  fection  of  the  act  of  incorporation  above  quoted,  th& 
fame  picas,  and  the  fame  power  to  the  jury  to  affefs  the  damages 
which  {hall  actually  appear  to  be  due,  are  given,  in  the  cafe  of 
The  Globe  Infurance  Company,  as  were  given  to  the  Royal  Ex- 
change and  London  Affurance  Companies  by  the  acts  lately  recited. 
Thus  it  ftands  with  refpect  to  the  corporations. 

Wherever  the  contract  of  infurance  is  entered  into  with  a  pri- 
vate underwriter,  it  is  done  by  the  infurer  merely  fubfcribing  his 
name  to  the  inftrument,  which  is  no  more  than  what  is  called  by 
the  lawyers  a  fimple  contract  -,  the  remedy  for  a  breach  of  which 
ii  by  an  action  of  ajfumpftt,  or  an  action  upon  the  cafe  founded   3  Blacks 
upon  the  promife  and  undertaking  of  the  infurer.     There  are,   Com.  157. 
however,  it  is  to  be  obferved,  two  kinds  of  actions  of  ajfumpftt : 
the  one,  what  is  denominated  a  general  indtbitatus  ajfumpfit,   in 
which  the  plaintiff  ftates  generally,  that  the  defendant,  being  in- 
debted^ him  in  fo  much  mon?y  for  goods  fold,  &c.  or  for  money- 
lent  to  the  defendant,  or  for  money  had  and  received  to  the  ufe 
of  the  plaintiff,  in  confideration  thereof,  undertook  and  promifed 
to  pay  the  amount ;  the  other  is  called  a  fpecial  ajfumpfit,  which 
muft  always  be  founded  on  fome  particular  or  fpecial  agreement.^ 
The  former  can  never  be   ufed   as  the  means  to  recover  upon  a 
policy  of  infurance.     The  only  cafes,  in  which  it  can  be  at  all      Sajjc 
ufed  with  refpect  to  this  contract  are,  where  money  has  been  skinner, 
paid  by  miftake  to  the  infured  by  the  infurer,  upon  the  fuppofi-  4 
tion  of  a  lofs,  when  in  fact  there  was  none  ;  a  rule  which  holds* 
whether  the  money  was  paid  through  the  fraud  or  miftake  of  the 
receiver  :  or  where  the  infured  wifhes   to  recover  back  the  pre- 
mium which  he   has  paid  to  the  infurer.      In  thefe  cafes,  the 
proper  mode  is  to  bring  an  action  of  itidcbitatus  ojjumpfit  for  mo- 
ney 
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had  and  received  to  the  plaintiff's  ufe  :  and  therefore  in  al- 
moft  all  a&ions  upon  policies  of  infurance,  it  is  ufual  after  the 
count  for  the  fpecial  (ijfumpfit>  to  add  one  or  two  general  counts  ; 
that  if  the  ^policy  fhould  be  fet  afide,  and  the  contract  declared 
void,  the  infured  may  at  leaft  be  enabled  to  recover  the  pre- 
mium. 


Vide  ante, 
c.  i.p.33. 


It  being  thus  evident,  that  the  proper  form  of  a&ion,  in  order 
to  recover  upon  a  policy  of  infurance,  is  a  fpecial  aflumpjit, 
founded  upon  the  exprefs  contract  of  the  perfon  who  figns  it  j 
it  will  follow  as  an  immediate  confequence,  that  the  firft  thing 
which  is  neceffary  for  the  plaintiff  to  infert  in  his  declaration,  or 
Hate  of  the  cafe,  will  be  the  policy  itfelf,  becaufe  that  is  the 
foundation  of  the  whole.  He  (hould  alfo  (rate,  that  it  was  figned 
by  the  defendant.  The  next  averment  will  be,  that  in  confider- 
ation  of  the  premium  being  paid,  the  defendant  had  undertaken 
to  indemnify  again  (I  the  lofles  fpecified  in  the  policy.  We  faw 
in  the  firft  chapter  of  this  book,  that  the  premium  was  the  con- 
fideration  upon  which  the  whole  contract  refted  ;  and  that  by 
the  cuftom,  the  receipt  of  the  premium  was  acknowledged  in  the 
body  of  the  policy.  It  is  then  neceffary  for  ihe  plaintiff  to  allege 
that  goods  and  merchandizes  were  laden  on  board  to  the  amount 
of  the  fum  infured,  and  that  the  plaintiff  was  interefted  therein  ; 
or  if  the  infurancfe  be  upon  the  (hip,  the  infured's  intereft  muft, 
in  the  fame  manner,  be  averred  (a].  The  next  material  averment 
is,  that  the  property  infured  was  loft,  and  by  what  means  that 
lofs  happened ;  in  dating  which,  the  plaintiff  muft  bring  it 
within  one  of  the  perils  infured  againft  by  the  policy :  but  he 
muft  always  ftate  it  according  to  the  truth.  Thus  he  ought  to 
(hew,  that  it  was  by  perils  of  -  the  fea,  by  capture,  by  fire,  bjr 
detention,  by  barratry,  or  any  of  the  other  perils  mentioned  in 
the  policy. 


"Where  the  lofs  had  been  by  barratry  ,  the  breach  was  thus 
zLd.Raym.  affigned,  the  proceedings  being  at  that  time  in  Latin,  per  frait- 


(«)  In  Nantet  v.  Thump/en,  a  Eaft's  Rep.  385.  the  Court  of  King's  Bench  unani- 
inoufly  decided,  after  time  taken  to  deliberate,  and  after  two  arguments  at  the  bar,  that 
a  declaration  on  a  policy  of  infurance  need  not  aver  any  intereft  in  the  affined,  though. 
there  be  no  fuch  words  as  "  intereft  or  no  intereft"  in  the  policy.  This  cafe  has  been 
remofcd  by  writ  of  error  into  the  Exchequer  Chamber  j  but  though  it  has  been  twice 
argued,  no  judgment  has  a«  yet  been  pronounced,  1809. 
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dem  et  negligentiam  magiftrl  navis  depre/a  ft  Jttlmerfafu'it,  et  tota-   C  H  A   i>. 
liter  perdlta  et  ami/a  fait,  and  it  was  infifted,  that  this  was  not   ^^^ 
within  the  meaning  of  the  word  barratry,  but  the  breach  ihould 
have  been  exprefs,  that  the  (hip  was  loll  by  the  barratry  of  the 
matter. 

The  Court  were  unanimoufly  of  opinion,  that  there  was  no  oc- 
cafion  to  aver  the  fa&  in  the  very  words  of  the  policy  ;  but  if  the 
facl  alleged  came  within  the  meaning  of  the  words  in  the  policy, 
it  was  fufficient.  Barratry  imports  fraud,  and  he  that  commits 
fraud,  may  properly  be  fai<J  to  be  guilty  of  a  neglect,  namely, 
a  breach  of  duty. 

It  is  true  that  the  practice  at  prefent,  as  I  have  reafon  to  be- 
lieve from  precedents  which  I  have  feen  fettled  by  the  ableft 
fpecial  pleaders,  is  to  aver  fuch  a  lofs  to  have  happened  <4  by  the 
44  barratry  of  the  matter  or  mariners." 

If  the  plaintiff  in  his  declaration  allege,  that  a  total  lofs  has  . 
happened,  and  lay  the  damages  as  for  a  total  lofs,  it  fhall  be  no 
bar  to  his  recovery,  though  he  can  only  prove  a  partial  lofs;  for  SeetVe  _**. 
in  an  acYion  for  damages  merely,  a  man  may  always  recover  left,  „*  "ejdl  a.  u> 
but  never  more  than  the  fum  he  has  laid  in  his  declaration.     A  the  corpvi- 

i     c\    •  i  ?       •        i       i  tions,  u  ••  •  v 

contrary  doctrine  was  once  attempted  to    be  maintained  5  but  thi.  po.jU. 
was  unanimoufly  over-ruled. 


The  cafe,  in  which  it  was  fo  determined,  came  before   the 
Court  upon  a  queftion  referved  by  Lord  Mansfield  at  Nifi  Prius  J^jJ^' 
at  Gulldhall>  upon   an  action   on   the   cafe,  on  a  policy  of  in-  i  Biac. 
furance.     The  infurance  was  made  upon  one-fourth  part  of  the  I9a* 
{hip  Encouragement,  and  oTits  cargo,  from  Greenland  to  London^ 
free  from  average  under  a  certain  value,  from   the  ice.     The 
plaintiff  declared  upon  a  total  lofs  of  theJJAp  ;  the  declaration  ex- 
prefsly  dated  a  total  lofs  of  it  5  and  the  damages  were  laid  for  a 
total  lofs.  But  the  evidence  only  proved  an  average  cr  partial  lofs  ; 
it.  was  not  attempted  to  prove  a  total  one  ;  and  it  was  only  (hewn 
that  the  {hip  had  received  feme  damage,  which  little  more  than 
50/.  would  have  repaired.     The  defendant's  counfel  objected  at 
the  trial,  "  that  this  evidence  did  not  fupport  the   plaintiff's  de- 
claration.*'    They  alfo  reprefented  the  pradice  to  have  been  on 
their  fide  ;  namely,  that  proof  of  a  partial  lofs  was  not  fufficient 

tO 
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C  H  A  p.  to  maintain  a  declaration  for  a  total  lofs.  A  verdift  was  taken 
for  2O/.  as  for  an  average  lofs  :  but  it  wag  agreed  on  both  fide* 
that  the  verdict  fhould  be  fubjeft  to  the  opinion  of  the  Court, 
"  Whether  it  was  maintainable  in  point  of  law."  If  the  Court 
(hould  be  of  opinion  that  it  was,  the  verdict  was  to  Hand ;  but 
if  the  Court  {hould  be  of  a  contrary  opinion,  the  plaintiff  was  to 
have  a  judgment  of  nonfuit  againll  him. 

Lord  Mansfield. — "  At  the  trial  it  appeared  to  me,  and  fo  the 
jury  thought,  that  the  prefent  cafe  could  not  be  confidered  as  a 
total  lofs.     The  defendant's  counfel  objected,  as  they  do   now, 
that  the  jury  could  not  take  a  partial  lofs  into  their  confideration, 
upon  an  exprefs  declaration  for  a  total  lofs  :  and  I  underflood 
from   them,  that  the  practice  fupported  their  objection.     Mr. 
Norton,  who  was  counfel  for  the  plaintiff  at  the  trial,  then  ar- 
gued to  the  contrary  upon  principles  :  and  he  alfo  cited  the  cafe 
of  Walker  v.  the  Royal  Exchange  Affurance  Company.     But  that 
eafe  does  not  prove  much  ;  for  that  was  a  total  lofs.      I  was  fa- 
tisfied  upon  the  principles,  provided  the   practice  did  not  inter- 
fere with  them,  which  I  was  then  told  it  did.     I  chofe  to  put  it 
in  fuch  a  (hape,  that  the  opinion  of  the  Court  might  be  had 
without  delay  or  expence.     No  hardmip  was  done  to  the  de- 
fendant upon  the  quantum  of  the  damages  found  :  for  the  plain- 
tiff took  a  great  deal  kfs  than  it  clearly  appeared  on  the  evidence 
that  the  lofs  amounted  to.     I  cannot  hear  of  any  fuch  determi- 
nation as  can  fupport  the  objection  that  has  been  made  by  the  $ 
defendant's  counfel.     Therefore  it  (lands  fmgly  upon  principles. 
And  upon  principles  it  is  extremely  clear,  that  the  plaintiff  may, 
upon  this  declaration,  recover  damages  for  a  partial  lofs.     This 
is  an  action  upon  the  cafe>  which  is  a  liberal  action ;  and  a  plain- 
tiff may  recover  lefs  than  the  grounds  of  his  declaration  fupport, 
though  not  more.     This  is  agreeable  to  juftice,  and  confident 
with  his  demand.     Here  are  two  grounds  of  the  plaintiff's  de- 
claration ;  namely,  the  policy,  and  the  damage  to  the  fhip.     As 
10  its  being  a  total  or  a  partial  lofs,  that  is  a  quetlion  more  appli- 
cable to  the  quantum  of  the  damages,  than  to  the  ground  of  the 
action.     The  ground  of  the  aclion  is  the  fame,  whether  the  lofs 
be  partial  or  total ;  both  are  perils  within  the  policy.     As  to  the 
defendant's  not  coming  prepared  to  defend  a  partial  lofs :   this 
indeed  would  be  an  objection  if  it  were  true.  But  the  defendant 
sloes  in  truth  come  prepared  to  fnew,  that  cither  no  damages  had 

happened 
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Happened  at  all ;  or  at  leaft,  that  damages  have  not  happened  CHAP, 
to  fuch  a  degree  as  the  plaintiff  has  alleged -in  his  declaration  ; 
or,  that  he  did  not  fign  the  policy.  As  to  the  effects  of  a  judg- 
ment by  default,  the  defendant  could  not  have  been  hurt  by  a 
judgment  by  default.  For  the  plaintiff  could  not  have  recovered, 
even  upon  a  writ  of  enquiry,  any  greater  damages  than  he  could 
prove  to  the  jury  fworn  to  affefs  them,  that  he  had  actually  fuf- 
fered.  If  the  prefent  objection  were  to  prevail,  it  would  intro- 
duce the  addition  of  unneceflary  counts  in  declarations,  and  an 
enormous  fwelling  of  the  records  of  the  court.  It  is  more  con- 
venient to  lay  the  cafe  fhort,  than  prolix.  There  is  no  proof  of 
any  pra&ice  contrary  to  the  principles.  It  was  the  apprehenfion 
of  fuch  contrary  practice,  that  was  the  only  occafion  of  my  having 
any  doubt  at  the  trial.  I  am  now  fully  fatisfied,  that  the  plain- 
tiff may  recover  either  the  •whole  or  lefs  than  he  has  laid ;  and 
therefore  this  verdict  ought,  in  my  opinion,  to  (land.  In  an 
ejectment  for  more,  the  plaintiff  may  recover  lefs :  it  is  every 
day's  practice." 

Mr.  Juftice  Dcnifon  concurred,  and  thought  it  a  very  plain 
cefe.  It  is  an  action  for  damages  for  thelofs  of  the  (hip.  Now, 
in  an  action  for  damages,  the  plaintiff  is  to  recover  his  damages 
according  to  his  proof,  pro  tanto ;  but  he  is  not,  in  an  action  for 
damages,  obliged  to  prove  all  that  he  has  alleged.  If  it  had  been 
an  action  of  covenant  for  pulling  down  a  houfe,  would  not  the 
plaintiff  be  entitled  to  recover  damages  for  pulling  do.wn  balftiie. 
houfe,  provided  he  had  proved  that  the  defendant  did  it  ?  This 
is  no  variance  of  the  evidence  from  the  declaration  ;  the  evidence 
tends,  in  a  certain  degree,  to  the  proof  of  \\  h  it  is  alleged  in  the 
declaration  ;  it  is  not  neceffary  to  lay  two  counts  in  fuch  a  de- 
claration as  this. 

Mr.  Juftice  Fofter  was  of  the  fame  opinion. 

Mr.  Juftice  Wilmot. — "  In  actions  for  damages,  the  p)ainji£F 
may  recover  all,  or  for  any  part :  the  damages  are  feverable,  and 
niay  be  given  PRO  TANTO.  Here  damages  are  laid  for  a  total  lofs, 
which  is  only  the  meafure  of  the  damages :  and  the  plaintiff 
proves  a  partial  loft  ;  which  only  affects  the  meafure  of  the  da- 
mages, but  is  no  variance  from  the  allegations  contained  in  the 
Declaration.  Jf  this  had  been  a  judgment  by  default,  yet  the 

3  plaintiff 
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c  ?T  A  P.  plaintiff  could  not,  even  in  that  cafe,  have  recovered  damages 
for  any  more  lofs  than  he  was  able  to  prove  under  the  writ  of 
enquiry  of  damages.  And  as  to  the  defendant's  not  having  fuf- 
ficient notice  that  he  ihould  come  prepared  to  defend  againft  a 
partial  lofs,  I  think  he  had  fufficient  notice  to  come  thus  pre- 
pared :  for  he  ought  to  come  prepared  to  prove,  u  that  no  da» 
mage  at  ail  happened."  If  any  at  all  happened,  he  will  be  liable 
protanto,  if  it  be  proved." 

The  poftea  was  deliveded  to  the  plaintiff. 

In  a  declaration  on  a  policy,  the  plaimiff,  .who  was  an  agent, 
|,verred  in  his  declaration,  that  Meff.  Hyde  and  Hobbs  were  at  the 
lime  of  loading,  at  the  time  of  fubfcribing  the  policy,  and  until 
the  time  of  the  lofs,  interefted  in  the  commodity  infured  to  a 
large  amount,  viz.  to  the  amount  of  all  the  money  ever  infured 
thereon  •,  and  that  the  policy  was  made  for  their  ufe,  rifle,  and 
benefit.  It  appeared  in  evidence  that,  prior  to  tie  policy,  Hyde 
and  Hobbs  had  permitted  another  mercantile  houfe  to  take  a  joint 
concern  in  the  corn  :  and  it  was  objected  that  the  facl:  fo  proved 
was  in  direct  contradiction  to  the  averment  in  the  declaration. 

But  Lord  Eldon,  Heath,  Rooke  and  Chambre,  Juftices,  were  of 
opinion,  that  there  was  a  fufficient  intereft  throughout  the  en- 
tirety of  this  cargo,  notwithstanding  other  perfons  had  a  bene- 
ficial intereft  in  a  part,  to  fuppdrt  the  averment  in  the  declara* 
tion;  and  that  the  fpirit  of  the  ad  of  the  19  Geo.  2.  only  requires 
that  the  policy  fliall  not  be  a  gaming  policy  (a). 

An. attempt  was  alfo  once  made  to  nonfuit  a  plaintiff,  becaufe 
the  declaration  alleged  that  he  had  a  fmaller  intereft  than  he  ap- 
peared in  proof  to  have.  But  this  attempt  alfo  failed. 

T**ge  *.  Ro-        k  was  an  ac~^on  on  a  policy  °^  infurance,  in  which  the  decla- 
S-T»,  Sitt.  at   ration  ftated,  that  the  plaintiff  was  poffelTed  of  one  third  of  the 

Ouiidhall,     • 

1785.*  (*)  Since  this   decifion,  and  fince  the  former  edition,  I  have  found  a   MS.  cafe  of 

H'ifcox  v.  Barrett,  at  Guildhall,  December  1747,  in  which  Lord  Chief-  Juftice  Lee  held 
accordingly.  MSS.  ptnet  me.  And  fee  alfo  Perchard  v.  Whitmore,  a.Bof.  &  Pull.  155, 
note.  Whrre  Butter  Juftice  held,  that  if  A.  and  S.  declare  upon  a  policy,  and  aver  the 
•intereft  in  themfelves,  it  is  not  a  fatal  variance,  though  it  fhall  appearthatC.be- 
•carne  interefted  after  the  policy  effe&ed,  and  before  the  action  was  brought, 

6  {hip 


POLICIES    OF    INSURANCE.  i    543 

(hip  on  which  the  infurance  was  made.  It  was  proved  that  the  C  H  A  P» 
plaintiff  had  purchafed  the  whole  fliip  at  one  period ;  and  as 
there  was  no  evidence  to  Ihewthat  he  had  fince  parted  with  any 
(hare  of  it,  the  counfel  for  the  defendant  infifted,  that  the  plain- 
tiff had  not  proved  his  declaration,  which  alleged  him  to  have 
but  one  third. 

Lord  Mansfield  over- ruled  the  obje&ion,  faying,  that  this  was 
primd  facie  fufficient  evidence  ;  for  omne  majus  contimt  in  ft 
minus  (a). 

We  have  feen    that  policies  of  infurance  are  feldom  effected 
by  the  party  himfelf  really  interefted,  but  generally  by  the  inter- 
vention of  a  broker  employed  by  the  infured,  who  tranfads  the 
bufinefs  with  the  underwriters  as  attorney  for  his  principal,  from 
whom  he  receives  his  inftru&ions,  and  from  which,  if  he  de- 
viate, he  is  anfwerabie  to  his  employer  in  an  a£tion  on  the  cafe ;  3  B'ackft. 
like  any  other  perfon  who   undertakes   any  office,  employment,  Cotn>  l6s- 
truft,  or  duty,  and  who  thereby  impliedly  undertakes  to  perform  25  Ceo.  HJ. 
it  with  integrity,  diligence,  and  Ikill  (£).     It  is  alfo  common  for  yid^ante, 
the  broker  to  open  the  policy  in  his  own  name,  at  the  fame  time  «•  *•_?•  >*• 
declaring  for  whofe  ufe,  benefit,  or  intereft,  the  fame  is  made  ;  a8  6eo.ni. 
how  far  fuch  declaration  is  neceflafy  we  have  formerly  explained.  c'  56-  anle» 
As  the  policy  may  be  made   in  the  name  of  the  broker,  fo  alfo  T  Burr.  490. 
may  the  a£tioa  be  brought  in  his  name,  as  was  done  in  the  cafe 

(a]  But  if  the  plaint  ff  in  this  cafe  had  the  whole  fiiip,  it  feems  that  he  could  r.ever 
bring  another  a£tion  for  the  other  two  thirds  j  becaule  that  would  be  a  fyikting  of 
actions. 

.(£)  As  the  br  kers  tranfacl  the  chief  part  of  the  bufinefs,  and  generally  pay  the  pre- 
miums, the  law  has  given  them  a  lien  upon  th?  policies  in  the:r  hands,  fo  as  to  enable 
them  to  dedu&  out  of  any  monies  they  may  receive  for  the  a  flu  red  >  not  only  the  pre- 
mium and  commilTion  due  on  the  particular  policies,  but  the  general  balance  due  to 
them  on  the  account  between  them  and  rheir  principals.  And  it  has  alfo  been  decided, 
that  if  a  broker  fhould  part  with  the  poffeflion  of  the  policy,  fo  as  to  lots  his  lien  upon, 
it  ;  yet  if  it  get  back  into  his  hands  for  any  purpofe  whatever,  the  lien  revives.  Thefe 
po'nts  were  fettled  in  the  cafe  of  Wbittbrad  v.  Vau$Jitnt  Trin.  25  Geo.  3.  in  B.  R.  and 
of  Parker  and  others  v.  Carter,  inC.  P.  Trinity  1788  :  both  of  which  cafes  are  itated  at 
length  in  Mr.  doke's  book  on  the  Bankrupt  Laws,  4th  edit.  p.  579.  But  if  the  policy 
was  effe&ed  by  an  agent  in  his  own  name,  he  being  an  En^HJhmint  telling  the  broker, 
that  the  propertj  was  neutral,  and  to  warrant  it  to  be  fo,  this  was  held  to  be  a  fufficienc 
notification  to  t':~e  broker  that  the  party  a&ed  only  as  agent,  and  therefore  in  an  ac- 
tion by  the  foreign  principal  againft  the  broker,  he  can  only  fet  off  the  money  due  for 
the.  particular  premium,  ar.d  not  the  general  balance  due  frow  the  Englijb  ageat  to  him. 
?.  Hinderfa)  I  £«/?'s  R,  335. 
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riety  of  other  cafes. 

As  this  contract  depends  fo  much  upon  the  pureft  good  faith, 
and  the  mod  liberal  communication  of  circumftances,  relative 
to  each  particular  cafe  ;  when  gaming  infurances,  without  inte- 
reft,  were  abolifhed  by  the  legiflature,  in  order  effectually  to 
anfwer  the  purpofe  intended,  it  became  neceffary  to  order  that  a 
difclofure  of  all  infurances,  effected  on  the  fame  property, 
fhould  be  made  even  after  an  action  brought. 

19  Gco.  II.  Thus  it  was  declared,  "That  in  all  actions  or  fuits  brought 
c.  37,  f.  6,  ft  or  commenced  by  the  affured,  upon  any  policy  of  affurance, 
<*  the  plaintiff  in  fuch  action,  or  fuit,  or  his  attorney  or  agenr^ 
««  fhould,  within  fifteen  days  after  he  or  they  fhould  be  required 
««  fo  to  do  in  writing  by  the  defendant,  or  his  attorney  or  agent, 
'<  declare  what  fum  or  fums  he  had  allured,  or  caufed  to  be  af- 
«  fured  in  the  whole,  and  what  fums  he  had  borrowed  at  re- 
<<  fpondentia  or  bottomry,  for  the  voyage  in  queftion  in  fuch  fuit 


or 


In  addition  to  this  very  wife  provifion,  it  having  appeared  to 
the  legiflature,  that  fome  vexatious  perfons,  notwithitanding  the 
perfect  willingnefs  of  the  infurers  to  pay  lofles,  to  which  they 
were  liable,  (till  perfevered  in  bringing  actions,  by  which  the 
defendants  were  put  to  great  and  heavy  charges,  and  had  no 
means  of  paying  the  money  into  court  ;  it  was  therefore  enabled 
19  GCJO.  ii.  tf  That  it  fhould  and  might  be  lawful  for  any  perfon  or  perfons, 
"  body  or  bodies  corporate,  fued  in  any  action  or  actions  of 
?'  debt,  covenant,  or  any  other  action  or  actions,  on  any  policy 
<c  or  policies  of  infurance,  to  bring  into  court  any  fum  or  fums  of 
(t  mcfity  ;  and  that  if  any  fuch  plaintiff  or  plaintiffs  mould  refufe 
"  to  accept  fuch  fum  or  fums  of  money  fo  brought  into  court  as 
«*  aforefaid,  with  cofts  to  be  taxed,  in  full  difcharge  of  fuch 
Sf  action  or  actions,  and  (liould  afterwards  proceed  to  trial  in 
"  fuch  action  pr  aftions  5  and  the  jury  (houjd  notaffefs  damages 
"  to  fuch  plaintiff  or  plaintiffs,  exceeding  the  fum  or  fums  of 
"  money  fo  brought  into  court,  fuch  plaintiff  or  plaintiffs,  in 
*«  every  fuch  cafe  and  cafes  fhould  pay  to  fuch  defendant  or  de- 
*;  fendants,  in  every  fuch  action  or  actions,  cofts  to  be  taxed; 
f«  any  law,  cu'ftom,  er'ufage,  to  the  contrary  notwithftandijig.?' 
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Thefe  preliminary  fteps  being  taken,  the  defendant  is  to  put  c 
in  his  plea  to  the  charge  or  declaration  of  the  plaintiff;  which, 
by  the  aft  of  parliament,  is  prefcribed  to  the  Affurance  Compa-  Vide 
nies,  when  they  are  defendants  ;  namely,  that  they  owe  nothing* 
if  the  a£lion  be  debt :  or  if  it  be  covenant,  that  they  have  not 
broken  the  covenants,  which  they  had  undertaken  to  keep.  But 
in  the  cafe  of  a  private  infurer,  as  the  action  is  merely  an  aflitmp- 
Jtt  s  fo  the  anfwer  to  it  is  non  affumpfit ;  that  is,  the  defendant 
has  not  promifed  as  the  plaintiff  has  alleged.  Under  this  plea, 
the  defendant  will  have  a  right  to  take  advantage  of  all  thofe 
eircumftances,  which,  as  we  have  feen,  will  either  render  the  policy 
void,  or  make  it  of  no  effect  :  fuch  as  fraud,  want  of  intereft, 
not  being  fea-worthy,  deviation,  non-performance  of  warranties* 
and  all  other  grounds  ftated  in  former  chapters. 

Iffue  being  thus  joined  between  the  parties  the  next  object  for 
our  confideration  is  the  proof,  which  it  will  be  neceffary  for  the 
plaintiff  to  produce,  in  order  to  fupport  his  cafe.  This  enquiry 
will  be  rendered  very  eafy,  by  reflecting  upon  thofe  allegations, 
uhich,  as  we  have  before  mown,  it  is  incumbent  upon  the  plain- 
tiff to  infert  in  his  declaration.  We  have  feen,  that  the  policy 
rnuft  be  fet  out  in  the  declaration  ;  and  confequently  the  firft 
evidence  to  be  given,  is,  that  the  defendant's  hand-writing  is 
fubfcribed  to  the  policy  (a).  This,  in  the  liberality  of  modern  prac- 
tice, is  feldom  required  to  be  done  ;  as  the  fubfcription  is  ufually 
admitted  ;  but  in  ftrictnefs,  it  may  be  infilled  on :  and  in  a  work 
of  this  nature,  it  is  my  bufinefs  to  point  out  every  thing,  which 

(tf)  It  Is  now  frequently  the  practice  to  fubfcribe  policies  by  an  agent  of  the  under- 
w/iter ;  and  therefore  where  that  is  the  cafe,  in  ftridnefs,  the  authority  of  the  agent 
ought  to  be  proved.  This  in  fact  isfe/Jom  infifted  upon,  the  parties  in  general,  when 
they  defend  a  caufe  of  this  nature,  intending  to  try  fome  real  or  fuppofed  qoeftion,  either 
of  law  or  fait.  But  experience  in  Courts  of  Juftiee  informs  us  that  fuch  defences 
are  fometimes  made.  So  a  few  years  ago  an  action  was  brought  upon  a  pol  cy, 
in  which  the  policy  was  fubfcribed  by  one  Hutcblnt,  for  the  defendant.  The 
witnefs  faid  he  did  not  know  by  what  authority,  but  that  Hutchlm  was  in  the 
cor.ftant  habit  of  fubfcribing  pclicics  for  the  defendant,  and  had  done  feveral 
ror  tr.e  witnefs,  and  for  others,  to  his  knowledge.  It  was  objected  that  Hutcbins 
might  ha»e  d  me  this  by  fome  limited  power  of  attorney}  which  ought  therefore 
to  be  produced.  Lut  Lord  Kenyan  overruled  the  objedVion,  being  of  opinion 
that  the  adts  of  Hutcbint  held  him  out  to  the  wo.  Id  as  properly  authorized,  and  his 
having  fubfciibtd  feveral  policies  was  fufficient  to  charge  the  defendant,  who,  and  not 
the  plaintiff,  cu^ht  to  piove  Us  auihotitv,  to  be  limhed.  Ncalt  v.  Erving,  i  £Jt>, 
R.6f. 

either 
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CHAP,  either  party  is  expected,  or  compellable  to  perform.  When  the 
*  *  fignaturc  is  once  proved,  the  Court  and  jury  are  in  pofleffion  of 
t^ie  extcnt  °f  tne  contra&  (except  as  it  may  be- further  extended 
by  ufage})  the  conditions  to  be  performed  on  either  fide  ;  and  all 
the  other  circumftances  relative  to  the  rifk  infured.  And  al- 
though in  the  courfe  of  our  enquiries,  we  have  feen  frequent 
inilances  where  the  ufage  and  practice  of  a  particular  trade  con- 
troul  and  extend  the  written  words  of  a  policy  ;  yet  in  no  cafe 
(hall  evidence  of  any  agreement  be  allowed,  which  dire£lly  tends 
to  contradict  the  policy  ;  for  to  fuffer  them  to  be  defeated  by 
agreements  by  parol,  not  appearing,  would  be  greatly  to  dimi- 
ni(h  their  credit,  and  to  render  them  of  no  value. 

Thus  in  an  action  upon  a  policy  of  infurance  c<  from  Arch- 
Knightly,  «  afjgej  tQ  Leghorn,"  the  defendant  faid,  that  the  agreement  be- 
fore the  fubfcription  was,  that  the  adventure  {hould  begin,  but 
frvm  the  JDoiyns ;  but  this  agreement  was  not  put  into  writing. 
Lord  Chief  Juilice  Pemberton  faid,  that  policies  were  facred 
things ;  and  that  a  merchant  {hould  no  more  be  allowed  to  go 
from  what  he  had  fubfcribed  in  them,  than  he  that  fubfcribes  a 
bill  of  exchange,  payable  at  fuch  a  day,  (hall  be  allowed  to  go 
from  it,  and  fay,  it  was  agreed  to  be  on  a  condition,  when  it 
may  be  that  the  bill  had  been  negotiated  :  for  though  neither  of 
them  are  fpecialties,  yet  they  are  of  great  credit,  and  much  for 
the  fupport,  conveniency,  and  advantage  of  trade.  The  jury, 
notwithftand ing  this  direction,  found  for  the  defendant:  but 
afterwards  there  was  a  trial  at  bar,  and  a  verdift  was  given  for 
the  plaintiff,  according  to  the  opinion  of  the  Court. 

The  policy  not  only  proves  the  extent  and  nature  of  the  con- 
tract ;  but  it  alfo  eftablifhes  another  allegation  in  the  plaintiff's 
declaration,  namely,  that  the  premium  was  paid :  for  it  was  for- 
merly (hewn,  that  every  policy  contains  the  following  claufe  : 
*c  conf effing  ourfelves  paid  the  confederation  due  unto  us  for  this  ajju- 
*'  ranee  by  the  affured,  at  and  after  the  rate  of  per  cent" 

The  plaintiff  having  averred  in  his  declaration,  that  he  is  /«- 
terefted  to  the  amount  of  the  property  infured,  it  is  absolutely 
ReceiTary  that  this  allegation  {hould  be  proved.  This  he  mufh 
do  by  a  produ&ion  of  all  the  ufual  documents,  fuch  as  the  bills 
effak,  bills  of  parcels,  and  the  cods  of  the  outfit ;  the  bills  of 

lading 
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lading  (a),  figned  by  the  rnafter,    fpecifying  the  goods  received  c  H  A  P. 
on  board,  and   for   whom  he  is  to   carry  them,  cuftom-houfe 
clearances,  and  every  other  paper,  which  may  be  thought  necef- 
fary  to  fubftantiate  his  right  to  the   property  (£).     So  if  the  af- 
fured  has  exercifed  acts  of  ownerihip,  in  directing  the  loading, 
&c.  of  the  fhip  ;  and  paying  the  people  employed,  this  has  been 
held  to  be  primd  facie  lufficient  proof  of  owncrfliip    in    the 
ul  (c). 


The  agent  or  broker  of  the  allured  having  (hewn  to  the  under. 

writer  the  proteft  of  the  captain,  dating  the  circumftances  of  the  7  Term  Rep. 

158. 

(a)  In  addition   to  the  bill  of  lading,  &c.  it    is   ufual  to  call  the  captain   or  fome     M'  Andrew 
other  perfon  to  prove  that   the  goods  mentioned  in   it  were  a&ually  on   board.     The    v   Bell, 
firft  great  caufe,    in  which    the   law   relative   to  bills   of   lading   came    much   under    I  Efp.  Rej>« 
difcuflion,    was    in   a    modern   cafe  of  Caldwtll    and    others  v.    Ball,   reported  very    373* 
much  at  length,  and  with  great  accuracy  in  ift  Term  Reports,  p.  205.      That  cafe  was 
fully  argued  at  the  bar,  and  very  much  debated  on  the  bench.     Amon,gft  other  things 
the  court  held,  that  a  bill  of  lading  is  an  acknowledgment  under  the  hand  of  the  captain, 
that  he  has  received  fuch  goods,  which  he  undertakt-s  to  deliver  to  the  perfon  named  in 
the  bill  of  lading:   that  it  is  aflignable  in  its  nature)  and  by  indorfeoient  the  property  ia 
vefted  in  the  afilgnee.     That  where  feveral  bills  of  lading  of  the  fame  date,  but  of  dif- 
ferent imports,   have  been  figned,  no  reference  is  to  be  had  to  time,  when  they  were  firft 
figned  by  the  captain  :    but  the  perfon,  who  firft  gets  one  of  them  by  a  legal  title  from 
the  owner   or  (Hipper,  has  a  right  to  the  confignmem.     And  where  fuch  bills  of  lad- 
Ing,  though  different  upon  the  face  of  them,    are  conftruftively  the  fame,   and  the  cap- 
tain  has  acted  bora  fide,  a  delivery  according  to  fuch  legal  title  will  difcharge  him  from 
them  all.     But  if  the  intention  bf  the  parties  appears  to  have  been  to  bind  the  net  pro-    TT-]  L.  * 
ceeds  only,  in  cafe  of  the  arrival  of  the  goods,  an  infurance  made  on  account  of  the  in-    Carter, 
Jotfer,  after  fuch  indorfement,  is  good*  I  TermRep* 

745  • 

(4)  Two  partners  purchafed  a  {hip  under  a  regular  bill  of  fale,  conformable  to  the 
a6  Geo.  3.  ch.  60.  (Lord  Hawkefiury's  a£l.)  They  afterwards  took  in  two  other  part- 
ners, who  paid  their  refpecYive  (hares  in  the  fhip,  but  there  was  no  trans  er  to  them 
under  the  direction  of  the  ftatute  :  and  it  was  held  that  the  four  partners  had  not  an 
infurable  intereft  in.tbe  freight  j  for  as  the  light  of  freight  refults  from  the  right  of 
ownerfhip,  thefe  four  partners  had  not  (hewn  in  themfelves  jointly  (as  laid  in  the  decla- 
ration) either  a  legal  or  equitable  title  to  the  fhip.  CjmJen  and  others  v. 
5  Term  Rep.  709.  and  Marjb  v.  Roiirfon,  4  Efp.  Rep.  98.  Ace. 

(f)  Amtry  v.  Rodger:,  i  Efp.  Rep.  107.  and  frequently  fince  in  many  cafes,  particu- 
larly in  Rolertfon  v.  French,  (4  Baft's  Rep.  130.)  which,  upon  other  points,  was  much 
difcufled.  (See  ante,  p.  60.)  But  the  whole  Court  held,  Lord  Ellenboreugb  delivering 
the  judgment,  that  the  property  of  the  fhip  may  be  proved  by  parol  evidence  of  the 
pofleffion  of  the  aflured,  unlefs  difproved  by  the  production  of  the  written  document* 
of  the  fhip  under  the  Reciter  Adls.  And  it  was  alfo  held  that  fuch  parol  evidence  of 
ownerfhip,  arifing  from  pofleflion  at  a  particular  period,  was  not  difpro^ed  by  producing 
a  prior  regifter  in  the  name  of  another,  and  a  fubfequent  regifter  to  the  fame  perfon  upon 
a  fale  under  a  decree  of  the  Vice-Admiralty  Court,  thofe  being  perfectly  confident  with 
a  title  in  other  perfons  jn  tbe  mtaa  time,  agreeable  to  the  averment  ia  the  declaration. 

Ipfs 
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lofs  of  the  (hip  infured,  and  demanding  payment,  it  was  held 
by  the  Court,  on  a  motion  for  a  new  trial,  that  the  delivery  of 
this  paper  to  the  defendant  did  not  entitle  him  to  read  it,  as  evi- 
dence  of  the  facts  contained  in  it  ;  though  had  the  captain  been 
called  to  give  a  different  account  of  the  lofs  from  that  contained 
'in  tne  Proteft>  it  might  have  been  produced  to  {hew  that  he  was 
not  worthy  of  credit  :  but  it  could  not  be  read  on  the  part  of 
the  defendant  to  prove  any  fact  in  the  cafe. 


So  alfo  in  an  action  on  a  policy  on  the  fhip,  a  condemnation 
°^  tne  veu~el  by  a  Court  of  Vice-  Admiralty  abroad  for  insufficiency, 
Mich.  1798,  after  a  furvey  had  upon  oath,  was  offered  in  evidence  by  the 
underwriters,  to  prove  that  there  were  defeats  in  the  fhip,  from 
which,  want  of  fea-worthinefs  at  a  prior  time  was  meant  to  be 
interred  j  but  Lord  Kenyon  rejected  the  fentence,  as  evidence  of 
the  faff  s  contained  in  it  ;  though  he  admitted  it  to  be  read  to  prove 
the  mere  fact  of  a  condemnation  having  taken  place  :  and  this, 
notwithftanding  an  order  of  the  Court  of  Exchequer,  directing 
that  it  (hould  be  admitted  in  evidence. 

Ruffe!  v.  A  man  having  purchafed  goods  beyond  fea,  in  order  to  prove 

Boticme,         .  .  .        ,  .  ~  .  t.  r  .    r 

aSua.  1147.  his  property  in  the  cargo,  in  an  action  upon  a  policy  of  mfurance, 
produced  a  bill  of  parcels  of  one  Gardiner  at  Peterjlurghy  with 
his  receipt  to  it,  and  proved  his  hand.  The  defendant  objected, 

Sir  William   that  this  was  no  evidence  againft  the   infurers  j  but  the   Lord 

^  Chief  Juftice  allowed  it. 

Smith  v.  Before  the  fubject  of  interefb  is  entirely  clofed,  I  will  take  the 

Laddies      opportunity  of  mentioning,  what  I  omitted  in  a  former  chapter, 

187.  that  if  a  merchant  abroad,  who  is  interefted  in  goods  and  the 

freight  of  a  cargo,  mortgage  them  tp  his  creditor  here  for  pay- 

ment  of  money  at  a  certain  day,  and  by  a  letter,  inclofing  the 

bills  of  lading,  direct  an  infurance,  the  mortgagor  has  (till  an 

infnrable  interefl,  although  the  mortgage  was  become  abfolute, 

befpre  the  letter  directing  the  infurance  was  received  :  and  there- 

fore an  action  was  held  to  lie  againft  the  agent  for  not  infuring 

agreeably  to  the  inftructions  contained  in  fuqh  Jester. 

It  is,  in  the  lad  place,  incumbent  on  the  plaintiff  to  prove 
that  a  lofs  has  happened,  and  that,  by  the  very  means,  ftated  in 
the  declaration,  It  is  abfolutely  neceflary,  that  this  rule  flioul  J 

be 


POLICIES   OF  INSURANCE.  549 

be  ftri£Uy  adhered  to  ;  for  otherwife  the  infurers  would   come  CHAP. 
into  court  prepared  to  defend  themfelves  againft  one  charge, 
and  oYie  fpecies  of  lofs  *,  and  they  would  then  be  obliged  to  re- 
fift  a  demand  upon  a  quite  different  ground.      This  appeared 
clearly  in  a  modern  cafe. 

It  was  an  action  on  a  policy  of  infurance,  which  came  on  to   Kulen 
be  tried  before  Mr.  Juftice  Bullert  who  nonfuited   the  plaintiff, 


Upon  a  motion  to  fet  afide  that  nonfuit,  the  following  report   'Term  Rep, 
was  made  by  the  learned  judge.     The  infurance  was  upon  goods 


on  board  the  fhtp  Emanucl,  at  and  from  Falmoutb  to 
warranted  a  Danijl  (hip-,  and  on  the  policy  was  this  memoran- 
dum :  "  The  following  infurance  is  declared  to  be  on  money 
"  expended  for  reclaiming  the  (hip  and  cargo  valued  at  the  fum, 
"  which  (hall  be  declared  hereafter.  The  lofs  to  be  paid,  in 
"  cafe  thejbip  does  not  arrive  at  Marfeilles,  and  without  further 
"  proof  of  intereft  than  this  policy  ;  warranted  free  from  all 
"  average,  and  without  the  benefit  of  falvage."  It  appeared  that 
the  plaintiffs  were  proprietors  of  the  cargo  but  not  of  thejlip. 
That  the  (hip  originally  failed  with  the  cargo  on  board  from  Ri- 
ga to  Marfeillesy  and  that  an  infurance  had  been  effected  at  Bre- 
men upon  the  cargo  for  that  voyage  ;  in  the  courfe  of  which  (he 
was  taken,  and  brought  into  Falmoutb  t  by  an  Englijb  privateer. 
That  a  fentence  of  condemnation  had  been  there  obtained,  which 
was  afterwards  reverfed  upon  the  prize  having  been  proved  to 
be  a  ncutraj  {hip,  but  the  expences  of  procuring  that  reverfal 
were  ordered  by  the  Admiralty  Court  to  be  a  charge  upon  the 
cargo.  The  plaintiff's  agents  accordingly  paid  the  fum  of 
1,  03  1/.  14^.  for  the  expences  of  reclaiming  the  (hip  and  cargo  ; 
and  immediately  procured  the  policy  in  queflion  to  be  effected 
in  January  1781,  according  to  the  purport  of  the  memorandum. 
In  the  February  following,  the  fhip  fet  fail  from  Falmoutb  with 
the  original  cargo  on  board,  in  the  profecution  of  her  voyage  to 
Marfiilles  i  but  on  the  26th  of  the  fame  month,  before  ber  arrival 
there,  was  captured  by  a  Spanijb  (hip,  and  carried  into  Ceuta  in 
Spain,  where  (he  was  again  condemned.  An  appeal  was  brought 
in  the  fuperior  court  of  Madrid,  which  promifing  to  be  of  long 
continuance,  the  cargo,  which  was  of  a  perimable  nature,  was 
ordered  to  be  fold,  and  the  proceeds  to  be  brought  into  court, 
to  wait  the  event  of  the  fuir.  In  May  1783,  the  veffel  was  re- 
ftored  by  fentence  of  the  court,  and  the  furplus  of  the  proceeds, 

which 
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ic  lale  ot  the  cargo,  was  paid  to  the  owners, 
deducting  the  expences  incurred  in  Spain  in  profecuting  the  ap- 
peal.    After  all  the  charges  paid,  there  only  remained  twenty- 
fix  rix  dollars.     As   foon  as  the  (hip  was  liberated  (he  failed 
from  Ceuta  to  Malaga,  in  order  to  refit,  and  having  there  made 
the  neceflary  repairs,  fet  fail  for  Bremen,  and  in  that  voyage  was 
loft.     The  infurance  made  upon  the  cargo  at  Bremen  has  been 
paid.     The  declaration  averred,   that"  ivhilft  thejhip  tuas  pro- 
"  feeding  in  her  faid  voyage  from  Falmouth  to  Marfeilles,  and  before 
tf  Jhe  could  arrive  at  Marfeilles,  JJje  *was  captured  by  the  Spaniards, 
*'  and  thereby  the  faid  Jhip,  and  alfo  the  goods  and  merchandizes  on 
"  board  her,  were  totally  loft  to  the  plaintiffs"     At  the  trial  it  was 
objected  on  the  part  of  the  defendant,  ift,  That  this  was  not 
an  infurable  intereft  •,  arid  adly,  That  the  plaintiffs  could  not 
recover  upon  the  policy  in  this  form  of  declaring,  for  they  ftated 
the  lofs  to  have  happened  ly  capture  ;  whereas,  though  the  vef- 
fel   was  captured,  yet,   having   been  afterwards   reftored,  (he 
might  have  reached  her  deftined  port,  notwithftanding  the  cap- 
ture, in  which  cafe  the  Underwriters  would  have  been  difcharged 
by  the  terms  of  the  memorandum.     I  was  of  that  opinion,  and 
upon  the  laft  ground  I  nonfuited  the  plaintiffs. 

This  cafe  was  very  fully  argued  both  upon  the  merits,  and  the 
formal  objection,  after  which  all  the  Judges  fpoke  upon  the 
queftion. 

Lord  Mansfield. — "  A  lofs  accrued  upon  the  cargo  in  the 
voyage :  the  underwriter  is  fued  and  the  lofs  is  averred  in  the 
declaration  to  be  by  capture.  The  fa£r,  of  the  cafe  is,  that  the 
fhip  was'taken  by  a  Spanijh  privateer,  but  was  afterwards  re- 
ftored, and  in  a  condition  to  purfue  the  voyage,  and  was  after- 
wards loft  in  another  voyage/' 

Mr.  Juftice  Willes. — "  Upon  this  cafe  itv  is  clear,  that  the 
plaintiffs  cannot  recover.  In  the  firft  place,  there  was  certainly 
a  deviation,  for  the  (hip  fet  fail  for  Malaga  inftead  of  proceeding 
to  Marfeilles.  Secondly,  the  plaintiff  has  declared  for  a  lofs  by 
capture:  but  after  the  capture,  the  policy  might  ftill  have  been 
complied  with  by  flie  (hip's  going  to  Marfeilles  ;  and  therefore 
the  lofs  cannot  be  faid  to  have  happened  by  that  circumftance." 

Mr, 
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Mr.  Juftice  AJblturft  and  Mr.  Juftice  Buller  alfo  delivered  c 
their  opinions,  agreeing  with  Lord  Mansfield  and  Mr.  Juftice 
JPiY/*r  upon  the  formal  objection  ;  and  both  went  much  at  large 
into  the  merits,  upon  which  I  forbear  to  follow  them  or  the 
Chief  Juftice,  as  what  pafled  upon  that  fubject  is  not  material 
to  our  prefent  enquiry. 

But  where  a  lofs  is  averred  to  be  by  perils  of  the  fea,  and 
fome  of  the  goods  infured  are  fpoiled,  and  others  faved,  it  is  al- 
lowable to  give  the  expence  of  the  falvage  in  evidence  upon  fuch 
an  averment,  becaufe  it  is  a  confequence  of  the  accident  hid  in 
the  declaration. 

In  an  action  on  a   policy  of  infurance,  for  infurlng  goods  on  Gary  ». 
board  the   fhip  A.  the  plaintiff  declares  that  the  (hip  fprung  a  t^; 
leak,  and   funk  in  the  river,  whereby  the  goods  were  fpoiled,  B.  R.  30$, 
The  evidence  was,  that  many  of  the   goods   were  fpoiled,  but 
fome  were  faved ;  and  the  queftion  was,   Whether  the  plaintiff 
might  give  in  evidence  the  expence  of  falvage,  that  not  being 
particularly  laid  as  a  breach  of  the  policy  in  the  declaration  ? 

Lord  Hardwlcke  Chief  Juft. — "  I  think  they  may  give  it  irt  evi- 
dence ;  For  the  infurande  is  againft  all  accidents.  The  accident 
laid  in  this  declaration  is,  that  the  fhip  funk  in  the  river;  it  goes 
on  and  fays,  that  by  reafon  thereof  the  goods  we're  fpoiled,  that 
is  the  only  fpecial  damage  laid  :  yet  it  is  but  the  common  cafe  of 
a  declaration  that  lays  fpecial  damage,  where  the  plaintiff  may 
give  evidence  of  any  damage  that  is  within  his«caufe  of  adtion  as 
laid.  And  though  it  was  objected,  that  fuch  a  breach  of  the  po- 
licy ihould  be  laid,  as  the  infurer  may  have  notice  to  defend  it ; 
it  is  fo  in  this  cafe,  for  they  have  laid  the  accident,  which  is  fuf « 
ficient  notice,  becaufe  it  muft  neceflarily  follow,  that  fome  da- 
mage did  happen," 
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^  I  ^HE  contraft  of  bottomfy  is  in  the  nature  of  a  mortgage  of 
-*-    a  (hip,  when  the  owner  of  it  borrows  money  to  enable  him 
to  carry  on  the  voyage,  and  pledges  the  keel  or  bottom  of    the 
(hip,  as  a  fecurity  for  the  repayment ;  and  it  is  underftood,   that 
if  the  fhip  be  loft,  the  lender  alfo  lofes  his  whole  money  ;  but  if 
it  return  in  fafety,  then  he  (hall  receive  back  his  principal,  and 
alfo  the  premium  or  intereft   ftipulated  to  be  paid,  however  it 
may  exceed  the  ufual  or  legal  rate  of  intereft.     When  the  fhip 
and  tackle  are  brought  home,  they  are  liable,  as  well  as  the  per- 
fon  of  the  borrower,   for  the  money  lent. — But  when  the  loan 
is  not  made  upon  the  veflel,  but  upon  the  goods  and  merchan- 
dizes laden  thereon,  which,  from  their  nature,  muft  be  fold  or 
exchanged  in  the  courfe  of  the  voyage,  then  the  borrower  only 
is  perfonaHy  bound  to  anfwer  the  contract  ;  who  therefore  in  this 
cafe  is  faid  to  take  up  money  at  refpondentia^     In  this  confifts 
the  difference  between  bottomry  and  refpondentia ;  that  the  one  is 
a  loan  upon  the  (hip,  the  other  upon  the  goods  :  in  the  former 
the  (hip  and  tackle  are  liable,  as  well  as  the  perfon  of  the  bor- 
rower :  in  the  latter,  for  the  moft  part,  recourfe  muft  be  had  to 
the  perfon  only  of  the  borrower.     Another  obfervation  is,  that 
in  a  loan  upon  bottomry,  the  lender  runs  no  rifk,  though  the 
goods  fhould  be  loft  ;  and  upon  refpondentia,  the  lender  muft  be 
paid  his  principal  and  inttreft,  though  the  (hip  perim,  provided 
the  goods  are  fafe-    But  in  all  other  refpe&s,  the  central  jfbot* 
tomry  and  that  of  refpondentia  are  upon  the  fame  footing  ;   the 
rules  and  decifions  applicable  to  one,  are  applicable  to  both  ;  and 
therefore,  in  the  courfe  of  our  enquiries,  they  (hall  be  treated  as 
one  and  the  fame  thing,  it  being  fuflicient  to  have  once  marked 
the  diftin&ion  between  them. 

Thefe  terms  are  alfo  applied  to  another  fpecies  of  contract, 
which  does  not  exaclly  fall  within  the  defcription  of  either; 
namely,  to  a  contract  for  the  repayment  of  money,  not  upon 
the  (hip  and  goods  only,  but  upon  the  mere  hazard  of  the  voy- 

2  age 
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age  itfelf ;  as  if  a  man  lend  iooo/.  to  a  merchant  to  be  employed  c 
in  a  beneficic'il  trade,  with  a  condition  to  be  repaid  with  extraor- 
dinary intereft,  in  cafe  a  fpecific  voyage  named  in  the  condition 
(hall  be  fafely  performed  :  which  agreement  is  fometimes  called 
focnus  nauticum  or  ttfura  maritime.  But  as  this  fpecies  of  bottomry 
opened  a  door  to  gaming  and  ufutious  contracts,  efpecially  in 
long  voyages,  the  legifhture,  at  the  time  it  fuppreflcd  infurances 
upon  wagering  policies  introduced  a  claufe,  by  which  it  was 
enacted,  "  that  all  fums  of  money  lent  on  bottomry,  or  at  j  G=o  Tr 
<{  refpondentia,  upon  any  fhip  or  ihips  belonging  to  his  Majef-  c.  37.1.  5. 
<c  ty's  fubje<£ts,  bwnd  to  or  from  the  JSaft  Indies,  fhould  be  lent 
"  only  on  the  fhip,  or  on  the  merchandize  or  effefts,  laden  or 
"  to  be  laden,  on  board  of  fuch  (hip,  and  (hould  be  fo  expfefled 
"  in  the  condition  of  the  faid  bond  ;  and  the  benefit  of  falvage 
"  {hould  be  allowed  to  the  lender,  his  agents  or  afligns,  who 
"  alone  iliall  have  a  right  to  make  afiurance  on  the  money  fo 
"  hnt ;  and  no  borrower  of  money  on  bottomry,  or  at  refpOn- 
<c  dentia,  fliall  recover  more  on  any  infurance  than  the  value  of 
•'  his  intereft  in  the  {hip,  or  in  the  merchandizes  and  effe£U 
"  laden  on  board  thereof,  txclufive  of  the  money  fo  borrowed » 
'«  and  in  cafe  it  mould  appear  that  the  value  of  his  {hare  in  the  > 
"  (hip  or  in  the  merchandizes  or  effects  laden  on  board  of  fuch1 
"  {hip,  did  not  amount  to  the  full  fum  or  fums  he  had  borrowed 
«;  asaforefaid,  fuch  borrower  mould  be  refponfible  to  the  lender 
"  for  fo  much  of  the  money  borrowed,  as  he  had  not  laid  out 
*'  on  the  {hip  or  merchandizes  ladtn  thereon,  with  lawful  inte- 
*c  reft  for  the  fame,  in  the  proportion  the  money  not  laid  out 
«  {hould  bear  to  the  whole  gioney  lent,  notwithftanding  the 
"  {hip  and  merchandizes  {hould  be  totally  loft/' 

This  ftatute  has  entirely  put  an  end  to  that  fpecies  of  contract 
which  was  laft  mentioned,  namely,  a  loan  upon  the  mere  voy- 
age itfelf,  as  far,  at   leaft,  as    relates  to  India  voyages  ;  but  as 
none  other  are  mentioned,   and  as  e+preffto  unius  eft  exclufio  alie- 
r'uiSy  thefe  loans  may  be  made  in  ail  other  cafes,  as  a*  the  Com- 
mon Law,  except  in  the   following  inftance,  which  is  another 
ftatute  prohibition.     The  ftatuts    alluded  to   declares,  that  all  7  Ger>.  t* 
contract;  made  or  entered  into  by  any  of  his  Majefty's  fubje&s,  c  ai'lp  *" 
or  any  perfons  in  truft  for  them,  for  or  upon    the  loan   of  any 
monies  by  way  of  bottomry,  or   any  {hip  or  mips  in  the  fervicc 
of  foreigners,  and  bound  or  defigned   to  tradsjn  the  Majl  Indies 
cr  parts  afyrefaid,  {hall  be  null  and  void, 
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This  act,  it  fhould  feem,  4oes  not  mean  to  prevent  the  king*? 
fubjects  from  lending  money  on  bottomry  on  foreign  (hips  trad- 
ing from  their  own  country  to  their  fettlements  in  the  Eaft  Indies. 
The  purpofe  of  the  ftatute  was  only  to  prevent  the  people  of 
this  country  from  trading  to  the  Brltijh  fettlements  in  India 
under  foreign  c.ommiffions,  and  to  encourage  the  lawful  trade 
thereto. 

It  lately  became  a  queftion  in  the  Court  of  Common  Pleas, 
whether  an  American  fhip,  fince  the  declaration  of  American  in- 
dependence, was  a  foreign  fhip,  within  the  ftatute  of  the  7  Geo.  I. 
f^2l.y^2.  It  came  before  the  court,  upon  a  motion  to  dif- 
*H-  charge  the  defendant  out  of  cuftody  upon  entering  a  common 
appearance.  The  defendant  was  held  to  bail  upon  a  refponden- 
tia  bond,  which  was  executed  by  the  defendant,  who  was  an 
American,  to  fecure  the  payment  of  a  cargo  (hipped  by  the  plain- 
tiff  on  board  an  American  (hip  in  the  Eaft  Indies,  homeward 
bound  from  Calcutta  to  Rhode -I/land  in  America.  The  fhip  had 
failed  from  England,  and  landed  a  cargo  of  European  goods  in 
Bengal,  previous  to  her  taking  in  the  cargo,  on  which  the  bond 
v/as  given. 

The  Court  were  much  inclined  to  think  the  bond  was  void, 
the  cafe  Jbeing  within  the  mifchief  defigned  to  be  remedied  by 
the  aft.  But  as  the'  queftion  was  of  confider^able  confequence, 
they  thought  it  not  proper  to  be  difcufled  on  this  fummary  ap- 
plication :  but  they  ordered  the  defendant  to  be  difcharged  on 
the  ground,  that  where  it  appeared  from  the  affidavit  to  hold  to 
bail,  that  there  was  a  probability  of  the  contract  being  void,  on 
which  the  action  was  founded,  it  would  be  wrong  to  detain  the 
defendant  in  prifon  :  more  particularly  as  the  plaintiff  would  by 
fuch  means  have  an  opportunity  of  tampering  with  the  defendant 
in  prifon,  and  of  efcaping  from  the  penalties  of  the  aft,  by  pre- 
venting the  cafe  from  being  bi ought  before  the  court. 

A  loan  upon   the  voyage,  without  a  fecurity  on  the  (hip  or 

'       goods,  is  entirely  prohibited  by  the  laws  of  France  •  for  in  the 

marine  ordinances  of  that  country,  there  is  a  general  regulation 

Ord.ofLou.  firnilar  to  that  made  here  with  refpe£t  to  India  (hips  ;  "  Faifons 

14.  tit,  des     c  i  ^efenfes  de  prendre  deniers  a  la  groffe  fur  le  corps  et  quille  du 

Contrats  a  ° 

s'rofleAYanti  "  iiavire,  ou  fur  !es  mvchandifes  de  fon  chargement,  au  dela 
air-  3-  8  «  de 
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*c  de  leur  valuer^  au  psine  d'etre  contralnt,  en  cas  de  fraude,  au  c    ^  A  P. 
*c  paiement  des  fommes  entieres,  non  obftant  la  perte  ou  prife   ^J  *  L  ^ 
"  du  vaifleau."     And  in  another  place  it  is  faid,  that  where  a  LOC.  cit'. 
greater  fum  is  borrowed  than  the  (hip  or  goods  are  worth,  where  "'•  JS* 
there  is  no  fraud,  the  contract  is  void,  except  as  to  the  amount 
of  the  real  value  of  the  (hip  or  goods.     If  then  the  contract  be 
only  binding  as  far  as  there  is  property  to  anfwer  the  loan,  ic 
follows  that,  by  the  laws  of  France,  this  contract  cannot  exifl 
upon  the  hazard  of  the  voyage  merely,  unlefs  there  be  a  fecurity 
alfo  upon  the  (hip  or  goods. 


.The  contra£  of  bottomry  and  refpondentia  feems  to  deduce 
its  origin  from  the  cuftom  of  permitting  the  mailer  of  a  (hip,  Com>  457> 
when  in  a  foreign  country,  to  hypothecate  the  (hip  in  order  to 
raife  money  to  refit.     Such  a  permiffion  is  absolutely  neceffary,  Barnard  v. 

,   ......          .  .  .        .        .     i  or  n-        •         T_-         Bridgman. 

ana  is   imphedly  given  him  in  the  very  act  or  conitituting  him  Moor,  9ig 

matter,  not  indeed  by  the  Common  Law,  but  by  the  Marine  faify  report-  . 

LaWj  which  in  this  refpe£t  is  reafonable  ;  for  if  a  fliip  happen  bart,  p.  it, 

to  be  at  fea,  and  fpring  a  leak,  or  the  voyage  is  likely  to  be  de- 

feated for  want  of  neceflaries,  it  is  better  that  the  mafter  fliould 

have  it  in  his  power  to  pledge  the  (hip  and  goods  (a)  or  either  of 

them,  than  that  the  fhip  mould  be  loft,  or  the  voyage  defeated. 

But  he  cannot  do  either  for  any  debt  of  his  own:  but  merely  in  M0Hoy,b.a. 

cafes  of  neceffity,  and  for  completing  the  voyage.     Although  c-2-  r-  ,M- 

Leg.  Oier. 

arc.  i  &  22» 

(a)  That  the  mailer  might  hypothecate  the  goods,  as  well  as  the  fhip,  in  cafes  of 
neceflky,  depended  tH  lately  more  upon  a  general  underftahding  that  fuch  hypotheca- 
tion might  be  made,   than  upon  any  very  dire£l  authority  upon  the  point.     In  a  note  to    Tu(ftn  v} 
a  cafe  in  Salkeld,  it  is  faid  that  the  mafter  may  hypothecate  either  Aip  or  g<^ods  ;  for  the   Ballatn, 
mafter  is  entruried  with   both,  and  reprefents  the  traders>  as  well  as  the  owners  of  the   I  Salk.  34^ 
fhip. 

But  in  a  late  cafe  in  the  High  Court  of  Admiralty  in  England,  this  queftion  has  un-    TJie  ft. 
dcrgone  &11  that  elabotate  and  learned  difcuflion  which  the  abilities  of  the  advocates  of  GratitudinC 
that  court  were  fo  competent  to  afford  it  j  and  has  met  with  a  decifion,  confirming  the    $d  vol.  of 
above  note  of  Ju/lln  v.  Ballam,  formed  upon  mature  deliberation  and  folid  argument,  as   Robin<on*« 
will  appear  from  the  judgment  pronounced  by  the  eminent  perfon  who  prelides  in  that 
court.      It  was  my  intention  to  have  given  an    abftradt  of  the  judgment  :    but  an 
abridgment  would  have  done  great  injuftice  to  the  argument  of  that  learned  judge  j  and 
therefore  I  content  myfelf  with  having  referred  to  the  fubjeft  as  fo  fettled,   and  having 
pointed  out  to  the  reader  the  valuable  reports  in  which  the  arguments  both  of  the  judge 
and  advocates  may  be  found   at  lar^e.     The  extent  of  that  decifion  feems  ^to  be  this, 
that  the  mafter  of  a  veflel,  carrying  a  cargo  on  freight,  may,  in  a  foreign  port,  hypo. 
thecare  that  cargo  for  the  repairing  damages   fuftaintd   by  the  ihipat  fea;  fuch  repairs 
being  abfolutely  neceflary  for  the  purpofe  of  delivering  the  cargo,  according  to  the  char- 
ter party. 
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CHAP,   the  mafter  or"  tne  veffel  has  this  power  while  abroad,  becaufe  it 
is  absolutely  necefiary  for  purpbfes  of  commerce  and  navigation  ; 
yet  the  very  fame  authority  which  gave  that  power  in  thofe  cafes, 
has  denied  it  when  he  happens  to  be  in  the  fame  place  where  the 
owners  refide.     Thus  the   laws  of  Olerm,    in   the  place  above 
cited,  fpeak  of  the  captain  being  in  a  foreign  country,  and  frrft 
writing  home  to  his  owners  for4   money,  before  he  takes  money 
t,aws  of  the  on  bottomry :  and   the  laws  of  the   Hanfc  Towns  y  which  were 
r£lfl«         founded  on  thofe  of  0/mw,   fpeak  the  fame  language  ;  for  they 
ait.  60.         fay,  "  a  m after  being  in  ajlrange  country^    if  neceflity  drive  him 
"  to  it,  may  take  up  money  on  bottomry,  if  he  cannot  get   it 
Hobait,  ii.  "  without,  and  the  owners  (hall  bear  the  charge."     In  addition 
**' 9v       to  this,  from  all  the  cafes,  which  have  been  determined   at  the 
Common  Law  upon  the  fubjecl,  it  may  be  inferred  that  the  (hip 
ihould  be  abroad,  as  well  as  in  a  (late  of  neceflity,  to  juftify  the 
Mc'.loy.i.  s.  captain  or  mailer  in  taking  money  on  bottomry.     Molhy  in  ex- 
prefs  terms  declares,   that  a  mafter  has  no  power  to  take  up 
money  on  bottomry,  in  places  where  his  owners  dwell  5  other- 
MoiloyJoc.    wife  he  and  his  eftate  mud  be  liable  thereto. — If,  indeed,  the 
owners  do  not  agree  in  fending  the  (hip  to  fea,  the  majority 
fhall  carry  it,  and  then  money  may  be  taken  up   by  the  mafter 
on  bottomry  for  their  proportion  who  refufe,  although  they  refide 
OH.  of  Lou.  upon  the  fpot,   and  it  fhall  bind  them  all.     The  two  laft  rules 
14.  tit.         are  the  fame  wifa  t'ne  marine  ordinances  of  France  upon  that 

Ava,  t-  a  la 

grofie,  ait.     point :  for  they  alfo  declare,  that  thofe  who  lend  nsoney  to  the 

8&9-          mafter,  in  the  place  where   the  owners  refide,  v/-thout  their 

confent,   {hall  have  no  fecurity  or  hypothecation,   but   on  fucft 

part  'of  the  fiiip  only   as   belongs  to.  the  mafter   himfelf,  even 

though  the  money  was  advanced  for  repairs,  or  for  purchafing 

provifions.     But  that  the  (hares  of  thofe  owners,  who  refufe  to 

fend  out  the  fiiip,  fhall  be  affected  by  the  loan  of  money  to  the 

3.  VAln        mafter  for  neceflaries.     The  juftice  and. propriety  of  fuch  a  re- 

c«m.  jo.      gulation,  aye  evident  from  confidering  that  fuch  a  contract  was 

only  intended  for  the  benefit  of  all  parties  in  thofe  places  where 

the  owners  had  neither  a  refidence,  nor  a«y  correfpondents.. 

PotHer,Tr.       The  contract  ef  which  we  treat  is  of  a  different  nature  from 
du  prt-t.  a  la  almoft  all  others  :  but  that  which  it  moft  nearly  refembles  is  the 
Dot.  e!  "  "  contract  of  infurance  :  for  the  lender  on  bottomry  or  at  refporr- 
dentia,  runs  almoft  all  the  fame  rilks,  with  refpe£l  to  the  pro- 
perty on  which  the  loan  is  made,  that  the  iafurer  does  with 

re/pea 
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te  $e  effects   infured.     There  are,  however,  Come  eon-  c 
fiderable  diftincHons  ;    for  inflance,  the  lender  fupplies  the  bor- 
rower  with  money  to  purchafe  thofe  effects  upon  which  he  is  to 
run  the  rifk  :  not  fo  with  the  infurer.     There  are  alto  various 
other  diftinctions. 

But  however  fimihr  they  may  be  in  other  refpects,  they  differ  Vi 
very  much  in  point  of  antjquicy.  We  have  formerly  endeavoured 
to  (how  that  the  contract  of  infurance  was  certainly  unknown 
to  the  traders  of  the  ancient  world  :  but  it  is  equally  char  that    „ 
with  the  contract  of  bottomry  and  refpondentia,  or  what  was 
equivalent  to  it,  they  were  perfectly  acquainted.     In  thofe  frag- 
ments of  the  famous  fea  laws  of  the  Rksdians,  which  have  been 
preferved   and   tranfmitted  to  our  times,  I  think  there  are  very 
evident  traces  of  this  fpecks  of  contract.     In  one  fection  it  is  r.^g.  Rj,0d. 
faid9  "  that  when  mailers  of  (hips,  who  are  proprietors  of  one  f-  *• art- 4I* 
((  third  of  the   lading,  take  up  money  for  the  voyage,  whether 
"  for  the  outward  or  homeward  bound,  or  both  ;  all  tranfactions 
"  fhall  pafs  according   to   the  writings  drawn. up  between  the 
"  matter   and  lender,  and  the  latter  (hail  put  a   man  on  board 
"  the  fhip  to  take  care  of  his  loan."    But  in  another  place,  thefe 
laws  fpeak  more  explicitly,  and  with  a  direct  reference  to  the 
diftinction  between  n-wai  interelt,  and  that  which  is  given  for  a 
land  rifk.     (l  If  mailers  or  merchants  borrow  money  for  their  ,-^g  R:Ja.i. 
"  voyages,  the  goods,  freights,  (hips,  and  rmmey,  being  free,  f« »••"»!»• 
"  they  {lull  not   make   uie  of  furetyfhip,  unlefs  there  be  feme 
"  apparent  danger  eitlicr  of  the  fea  or  of  pirates.     And  for  the 
'*  money  fo  lent,  the  borrowers  fliali  pay  naval  inieref!."     From 
thefc  two  quotations,  little  doubt  can  be   entertained,   but  that 
the  Rhodians  ufed  to  borrow  and  liiicT,  upon  the  hazard  of  the 
voyage,  for  an  increafed  premium.      It  wa£  formerly  fecn  that 
the  Rhodian  laws  in  genera]  were  adopted  by  the  Romans  /  and 
confequentiy  that  branch  of  them,  which   relates  to  bottomry 
ampngft  the  reit ;  for  you  can  hardly  open  a   book  upon  the 
Rcryanhw,  J^ut  yot|  meet  with  chapters,  de  naitiico  fcenoret  de  oigeft.  lib. 
nauticis  ufurist  which  plainly  fhov/  that  this  contracT:  was  well  \2  t}*:  *• 
known  to   the  juriils  of  that  diftinguifhed  nation.     It  was  alfo  tit  33. 
called  by  them  pecunia  trajefiitia  :    becaufe^  it  was    given  to  fhe 
borrower  to  be  employed  by  him  in  commerce  upon  and  beyond 
the  fea.     It  appears  from  Valin,  that  fome  writers  of  the  French 
pation  had  ftippofed,  that  this  contract  was  wholly  unknown  to 
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CHAP,  the  ancients,  and  that  it  was  peculiar  to  France  alone.  Yqlm 
i  -^L__.  ver7  clearly  expofes  the  abfurdity  of  fuch  an  idea ;  and  it  feems 
to  be  fufficiently  anfwered,  if  deferving  of  an  anfwer,  by  what 
has  been  already  faid.  In  addition  to  this  we  may  add,  that  fo 
far  from  being  peculiar  to  France^  it  has  obtained  a  place  in  the 
codes  of  all  the  maritime  dates,  whofe  laws  have  been  promul- 
gated, or  have  been  at  all  famous  in  the  modern  world.  In  this 
chapter  we  have  already  had  occafion  to  cite  two  paflages  from 
Arti&2z.  the  judgments,  or  laws  of  Oleron  upon  the  fubjeft,  as  well  as. 
the  6oth  article  of  the  laws  of  the  Hanfe  towns  :  and  by  a  refe- 
rence to  the  4£th  article  of  the  laws  of  Wijbuy>  it  will  be  found, 
that  the  nature  of  bottomry,  as  well  as  its  name,  was  perfectly 
known  to  the  makers  of  thofe  ordinances. 


WiTbS  aft. 


J*  Guid.  In  the  Guidon^  indeed,  it  is  fuppofed  that  the  contract  of 

bottomry  now  in  ufe,  is  not  at  all  the  fame  as  that  which  was 
known  to  the  ancients.  This  authority  is  refpectable  :  but  facts 
muft  fpeak  for  themfelves  ;  in  addition  to  which,  the  celebrated 

aEmerigon,  Emerigou  has  obferved,  that  the  aflertion  of  the  author  of  the 
Guidon  is  only  true  with  refpect  to  the  form  which  the  modern 
regulations  have  given  to  this  contract,  the  true  origin  of  which 
is  loft  in  its  antiquity. 


•Molloy, 
Jib.  2.  c.  ir 
f.8.  ?3. 
*  Vef.  14$ 


In  our  definition  of  bottomry  it  was  faid,  that  if  the  (hip  arrive; 
fafe,  the  lender  (hall  be  paid  his  principal,  and  the  ftipulated 
intereft  due  upon  it,  however  much  it  exceed  the  legal  rate. 
The  true  principle,  upon  which  this  is  allowed,  is  not  merely 
the  great  profit  and  convenience  of  trade,  as  has  frequently  been 
urged ;  but  the  rifk  which  the  lender  runs  of  lofing  both  princi- 
pal and  iritereft  ;  for  he  runs  the  contingency  of  winds,  feas, 
a  Vef.  154.  and  enemies.  It  is  therefore  of  the  efience  of  a  contract  of  bot- 
tomry, that  the  lender  runs  the  rilk  of  the  voyage  ;  and  that  both 
principal  and  intereft  be  at  hazard  ;  fqr  if  the  rifk  go  only  to  the 
intereft  or  premium,  and  not  to  the  principal  alfo,  though  a  real 
and  fubftantial  rifk  be  infer  ted,  it  is  a  contract  againlt  the  fta- 
tute  of  ufury,  and  therefore  void.  This  has  been  frequently  fo 
determined  in  our  courts  of  law  j  and  it  is  confonant  to  the  ideas 
of  foreign  writers. 


i  a  Ann. 
flat.  2.  c.i 
Pothier  ,  6. 
Not .  i. 


Sharpley 


Cro.  Jac. 
308, 


An  action  of  debt  was  brought  upon  an  obligation.     The  de- 
fendant pleaded  the  ftatute  of  ufury,  and  fliowed,  that  a  fliip 

went 


AND  RESPONDENTS,  559 

went  to  fifti  in  Newfoundland^  (which  voyage  might  be  performed  CHAP, 
in  eight  months,)  and  that  the  plaintiff  delivered  5O/.  to  the 
defendant,  to  pay  6o/.  upon  the  return  of  the  fhip  off  Dartmouth : 
and  if  the  faid  fhip,  by  occafion  of  leakage  or  tempeft,  (hCwld 
not  return  from  Newfoundland  to  Dartmouth)  then  the  defendant 
mould  pay  the  507.  only ;  and  if  the  (hip  never  returned,  he 
mould  pay  nothing.  And  it  was  held  by  all  the  court,  not  to 
be  ufury  within  the  flatute.  For  if  the  fhip  had  ftavjed  at  New- 
foundland two  or  three  years,  he  mould  have  paid  at  the  return 
of  the  fhip  but  6o/.  :  and  if  the  (hip  never  returned,  then  nothing ; 
fo  that  the  plaintiff  ran  the  hazard  of  having  lefs  than  the  interefl 
which  the  law  allows ;  and  poflibly,  neither  principal  nor  in- 
tereft. 

This  cafe  was,  upon  another  occafion,  mentioned  in  argu-   Roberts 
ment  by  one  of  the  judges  on  the  bench  ;  the  principle  on  which 
it  was  decided,  was  recognized,  and  the  cafe  itfelf  allowed  to   5°8« 
be  law. 

So  alfo  in  another  cafe  of  debt  upon  an  obligation,  condi-  joyv.Ken', 
tioned  to  pay  fomuch  money,  if  fuch  a  fhip  returned  withfn  fix  ***£*"  R"i'* 
months  from  Oflendm  Flanders  to  London^  which  was  more  by 
the  third  part  than  the  legal  intereft  of  money  -,  and  if  me  do 
not  return,  then  the  obligation  to  be  void  :  the  defendant  pleaded 
that  there  was  a  corrupt  agreement  betwixt  himfelf  and  the 
plaintiff,  and  that  at  the  time  of  making  the  obligation,  it  was 
agreed  betwixt  them,  that  he  mould  have  no  more  for  interefl 
than  the  law  permits,  in  cafe  the  fhip  mould  ever  return ;  and 
avers  that  the  obligation  was  entered  into  by  covin,  to  evade  the 
ftatute  of  ufury,  and  the  penalty  thereof:  upon  this  averment 
the  plaintiff  took  iffue,  and  the  defendant  demurred. 

Lord  Chief  Baron  Hale. — "  Clearly  this  bond  is  not  within 
the  ftatute,  for  this  is  the  common  way  of  infurance ;  and  if 
this  were  void  by  the  ftatute  of  ufury,  trade  would  be  deflroyed; 
It  is  not  like  to  the  cafe,  where  ths  condition  of  the  bond  is  to 
give  fo  much  money,  if  fuch  or  fuch  a  perfon  be  then  alive ; 
for  there  is  a  certainty  of  that  at  the  time.  But  it  is  uncertain 
and  a  cafualty  whether  fuch  a  (hip  mail  ever  return  or  not." 

In  another  cafe  of  debt  upon  an  obligation  for  3<Do/.  the  con-  Soome  v. 
'dition  was,  that  if  fuch  a  (hip  went  to  Surat  in  the  Eaft  Indies,  i  sid.  27. 

RR  4  and  xLev-5*- 
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CHAP,  and  returned  fufe  ;  or  if  the  owner,  or  the  goods  laden  on  board 
-Vn^_j,^J  the  fliip  returned  fafe,  then  the  defendant  was  to  pay  the  prin- 
cipal to  the  plaintiff,  and  40!.  for  each  joo/. ;  but  that  if  the 
(hip  fhoulci  periih  by  unavoidable  cafualties  of  fea,  fire,  or  ene- 
mies, to  be  proved  by  fufficient  teftimony,  then  the  plaintiff 
fbould  have  nothing.  The  doubt  was,  whether  this  was  an 
Tiifurious  contract  j  and  it  was  faid  to  be  fo,  becaufe  the  payment 
depended  upon  fo  many  things,  one  of  which,  in  all  probability 
would  happen.  But  the  whole  court  held  it  not  to  be  within 
the  ftatute. 

Lord  Chief  Juflice  BriJgman  took  a  diftin£tion  between  a 
bargain  of  this  kind  and  a  loan  ;  for  where  there  is  a  bargain,  as 
here,  and  the  principal  is  hazarded,  that  cannot  be  within  the 
ilatute  of  ufury  ;  but  it  is  otherwife  of  a  loap,  where  the  princL 
pal  is  not  in  danger.  Here  there  are  apparent  rifles  of  the  fea, 
fire,  and  enemies,  and  the  length  of  the  voyage  ;  all  of  which 
endanger  the  lofs  of  the  principal.  Thefe  bottomry  contracts 
are  for  the  advancement  of  trade,  and  therefore  judgment  muft 
be  for  the  plaintiff, 

Thefe  cafes  are  all  uniform  in  the  principle  which  they  go  to 
eftablifh,  that,  on  account  of  the  rifle,  the  intereft  fiiall  be  larger 
than  the  common  rate  :  but  notwithstanding  this,  a  cafe  is  10  be 
found  in  the  Equity  Reports,  which  dire£lly  tends  to  deftroy  the 
rule  cf  decificn  in  all  thefe  cafes. 

Pandy  v.  $.  part  owner  of  a  fhip  borrowed  money  of  the  plaintiff  upon 

t  "iT^ty  ?  bottomry  bond,  payable  on  the  return  of  the  {hip  from  the 
ipafes  Abr.  voyage  flie  was  then  going  in  the  fervice  of  the  Eaft  India  Com- 
pany, who  broke  up  the  fhip  in  the  Eafl  Indies ;  and  the  owners 
brought  their  a^ion  again  ft  the  Company,  and  recovered  da- 
mages, which  did  not,  however,  amount  to  a  full  fatisfa&ion. 
The  plaintiff  brought  his  bill  to  have  his  proportionable  fatisfac- 
tion  put  of  the  money  recovered  ;  but  his  bill  was  difmifled,  and 
fre  was  left  to  recovev  as  well  as  he  could  at  law  ;  for  a  court  of 
equity  will  nevev  affiQi  *  bottomry  bend,  which  carries  vnreafon* 
able  interefl, 

This  cafe  conveys  a  very  unmerited  cenfure  upon  bottomry 
bpnd?,  not  at  all  warranted  by  the  long  chain  of  uniform  dec?,- 
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/Ions  in  their  favour.     Indeed,  from  the  very  nature  of  the  con-  G  H  A  P, 

4  "V  Y  r 

tracl:,  they  are  to  carry  the  naval  intereft,  which  is  always  greater 
than  land  intereft,  in  proportion  as  the  rifles  run  by  the  lender 
on  bottomry  are  much  greater  than  thofe  which  a  lender  upon 
common  bonds  incurs  (a}. 

To  be  fure  if  a  contradl  were  made,   by  colour  of  bottomry,  4  Com.  Dig, 
in  order  to  evade  the  ftatute,   it  would   be  ufurious  and  void,   'Vef.  146. 
and  highly  deferving  of  all   the   cenfure   and    difcouragement 
which  the  courts,  either  of  law  or  equity,    could  poflibly  throw 
upon  it. 

In  England  then  it  is  clear,  from  thefe  cafes,  that  there  is 
nothing  unlawful  in  the  contract  of  bottomry  :  but  fome  writers 
in  foreign  countries  have  erivieavoured  to  hold  it  up  to  the  world, 
as  an  illicit  and  an  ufurious  bargain.  Straccha,  who  has  written  JntroJ.  dc 
upon  infurances,  has  introduced  a  long  diffcrtation  to  prove  the  j^'a"."  ' 
truth  of  this  pofition  ;  and  feveral  other  writers  have  either  pre- 
ceded or  followed  him  in  fupport  of  the  fame  doctrines.  If, 
indeed,  the  money  fo  lent  were  given  merely  by  way  of  a  loan, 
and  fuch  exceflive  intereft  were  demanded  for  the  ufe  of  the 
money  only  ;  there  might  be  force  in  the  objection.  But  when 
it  >s  confidered  as  the  price  of  the  great  rilks  incurred,  it  has  not 
the  leaft  fembla.nce  of  ufury  ;  it  is  a  fair  and  confcientious  con- 
tracl,  highly  beneficial  to  the  commerce  and  general  interefts  of 
fociety. 

Thefe  authors  have  met  with  very  able  oppofers   in   Potlier  prtMef 
and  Einerigon,  who  have  clearly  (hewn  the  fallacy  of  their  doc- 
trine;    and   they  have   proved  to  demonftration,  that  even  the 

fathers  of  the  church  have  acknowledged,  that  this  contract  has  2Emer.3go, 

nothing  in  it  offenfive  to  religion  or  good   morals.     Almoft  all  Sj^e/i, 

the  writers  of  eminence  agree  with  the  two  laft  named,  as  to  the  Not-  s6- 

legality  of  loans  on  bottomry  and  at  refpondentia  :  and  it  is  now  Navibus  et 

univerfally  admitted  and  pra&ifed  in  all  the  maritime  and  trading  fr-'a-'io.  Not. 

'..«,,  6    50-  2  Black, 

countries  in  Europe.  Com  457, 

(a]  Mr.  Fonb'atique,  in  his  valuable  edition  of  '<  A  Treatife  of  Equity,"  has  fop- 
pofed  that  in  the  above  partake  I  meant  to  complain  of  the  interference  of  a  Court  of 
Hquky  in  cafes  where  exorbitant  naval  inttrcft  was  demanded.  But  a  little  attention  to 
th- paflage  complained  of,  and  allo  to  what  follow?,  wiiJ  demonftrate,  that  I  only  al- 
to  general  cehfures  upon  a  fpecies  of  contract  fo  highly  bcnef.c'u;  f^r 
Ses  Foribl.voi.  1.  p.  243. 
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€  HA  P.       But  as  the  hazard  (o  be  run  is  the  very  baSis  and  foundation  o.t 

XL       this  central  ;   it  follows,   that  if  the  riik  is  not  run,  the  lender 

cannot  be  entitled  to  the  extraordinary  premium  •,  for  that  would 

be  to  open  a  door  to  means  by  which  the  flatutesof  ufury  might 

be  evaded.     This  was.  fo  decided  in  the  Court  of  Chancery. 

Dcguiider  v;  The  cafe  was  upon  a  bottomry  bond,  whereby  the  plaintiff 
jVenu^j.  was  bound  in  eonfideration  of  4OO/.  as  well  to  perform  the  voy- 
age within  fix  months,  as  at  the  fix  months'  end  to  pay  the  *joc/. 
and  4o/.  premium,  in  cafe  the  vefiel  arrived  fafe,  and  was  not 
loft  in  the  voyage.  It  happened  that  the  plaintiff  never  went 
the  voyage,  whereby  the  bond  became  forfeited,  and  he  now 
preferred  his  bill  to  be  relieved.  Upon  the  former  hearing,  as 
the  (hip  lay  all  the  time  in  the  port  of  Lond&n,  and  there  was  no 
hazard  of  lofing  the  principal,  the  Lord  Keeper  thought  fit  to 
decree,  that  the  defendant  (hould  lofe  the  premium  of  4O/.  and 
be  contented  with  his  principal  and  ordinary  inter  eft.  And  now, 
upon  a  rehearing,  he  confirmed  his  former  decree. 

PothU'r  With  this  decree,  which  is   equitable  and  juft,  the  French 

GrofSaIa     writers  agree.     They  fay,  that  in  fuch  acafe,  "  L'emprunteur 

Avamure,      «  fera  bien  oblige  de  rendre  la  fomme  qui  lui  a  etc  pretee,  msis 

a  Vailnj  jo.  c*  *1  nefera  pas  oblige  de  payer  en  outre  la  fomme  qu'il  a  promis 

"  de  payer  pour  le  profit  maritime ;  car  le  profit  maritime  etant 

"  le  prix  des  rifques  que  le  preteur  devoit  courir  des  effets  fur 

"  lefquels  le  pret  ete  fait,  il  ne  peut  lui  etre  du  de  profit  mari- 

<c  time  quand  il  n'a  couru  aucuns  rifques,  ne  pouvant  pas  y  avoir 

«<  un  prix  des  rifques,  s'il  n'y  a  pas  eu  de  rifques." 

vi<*e  the  Bottomry  bonds  generally  exprefs  from  what  time  the  rifk 

Aopend/x,      fliau  commence,  as  that  the  (hip  fhall  fail  from  London  to  fuch  a 

port  abroad,  &c.     In  fuch  cafes,  the  contingency  does  not  com- 

Beawes  Lex  mence  till  the  departure  :  and  therefore  if  the  (hip  receive  injury 

4th1  edit.   '    by  ftorm,  fire,   &c.   before  the  beginning  of  the  voyage,  the 

*•  **7-         perfon  borrowing  alone  runs  the  hazard.     But  if  the  condition 

be,    "  that  if  the  fliip  (hall  not  arrive  at  fuch  a  place  by  fuch  a 

time,  then,"  &c.  ;  in  thefe  inflances,  the  contract  commences 

from  the  time  of  failing,  and  a  differentjule,  as  to  the  lofs,xwill 

necefiarily  prevail. 

z  Magens,         We  have  fliown  at  the  beginning  of  this  chapter,  that  the 
a8.  ico.       amount  of  the  loan  on  bottomry  or  refpondentia,  in  this  country, 
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is  not  reftrained  by  any  regulation  whatever ;  although  it  is  in  C  H  A  p. 

many  maritime  ftates  by  exprefs  ordinances :  that  the  only  re-   ^ 

ftri&ion  in  the  law  of  England  is,  with  refpe6t  to  money  lent  on   19  Ceo.  3. 

(hips  and  goods  going  to  the  Eaft  Indies,  which,    by   ftatute,   c' 37'  ft  5* 

muft  not  exceed  the  value  of  the  property  oa  which  the  loan  is 

made.     It  remains  then  to  fee  what  thofe  rifks  are,  to  which 

the  lender  undertakes  to  expofe  himfelf,     Thefe  are  for  the  mod  vide  the 

part  mentioned  in  the  condition  of  the  bond,  and  are  nearly  the  NO^'*' 

fame,  againft  which  the  underwriter,  in  a  policy  of  infurance,  Roccus  de 

undertakes  to   indemnify,    "  Limit  a  hoc  fwgulariter,  ut  creditor  Not.' 5"? 

*'  fubeat  periculum  navigationis ,  in  cafibusfortuitis  tantum"  Thefe 

accidents  are,   tempefts,   pirates,   fire,  capture,  and  every  other 

misfortune,   except  fuch  as  arife  either  from  the  defects  of  the 

thing  itfelf,  on  which  the  loan  is  made,  or  from  the  mifcondu£fc 

of  the  borrower:  for,  fays  the  Italian  lawyer,   laft  quoted,   in  ^Valln,  14 

continuation  of  the  above  fentence,    "  Setus  eft  ft  infortunium^   Roccus,  loc. 

"  vel  naufragium  ex  culpa  debltoris  procefferit^  quia  tune  creditor 

*s  non    tenetur   de  periculo,  et  damno>  in  quod  incurritur  ex  culpti 

tf  vehentis,  prout  in  fimili  deciditur    in  materia  ajtcurationis,   u$ 

le  quantumcumque  ajfecuratio  fit  generalis,   non  contineat  periculuniy 

!<  aut  damnuW)  quod  facJo  affecurati  contingit" 

'     It  feems  to  have  been  a  doubt  late  in  the  laft  century,  whether  Barfon  v. 

a  lofs  bv  the  attacks  of  pirates  fell  within  the  words,  perils  of  the  Wol'»ror<*» 

-r>  Comb.  50. 

fea ;   for  it  was  argued  in   the   King's  Bench,   in  the  reign  of 

James  the  Second.     But  the  Court  were  of  opinion,  that  piracy 
was  one  of  the  dangers  of  the  feas. 

The  lender  is  anfwerable  Ijkewife  for  lofles  by  capture ;  or  to 
fpeak  more  accurately,  if  a  lofs  by  capture  happen,  he  cannot 
recover  againft  the  borrower ;  but  in  bottomry  and  refpondentia 
bonds,  capture  does  not  mean  a  mere  temporary  taking,  but  it 
muft  be  fuch  a  capture  as  to  occafion  a  total  lofs.  And  there- 
fore, if  a  fhip  be  taken  and  detained  for  a  fhort  time,  and  yet 
arrive  at  the  port  of  deftination  within  the  time  limited,  (if  time 
be  mentioned  in  the  condition,)  the, bond  is  not  forfeited,  and 
the  obligee  may  recover. 

This  do£lrine  was  laid  down  by  the  whole  Court  of  King's  Joyce  v. 

Bench,   in  a  cafe  upon  a  bond  of  this  nature  ;  the  proceedings  B  R^Mich! 

on  which  were  fully  ftated.  when  the  unanimous  opinion  of  the  Term> 

court  •10"-1U- 
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CHAP.  eoun  W3S  delivered  by  Lord  MattsfeId.-±-«  This  comes  before 
x  '       the  court   upon   a  motion,  on  the  part  of  the  defendant,  for  a 
new  trial.     It  was  an  a£Uon  of  debt  upon  a  bottomry  bond  ;  the 
condition  of  which  was,  that  upon  the  (hip's  fafe  arrival  at  New 
Tork)  a  certain  fum  of  money  (hould  be  paid  to  the  plaintiff, 
but  that  in  cafe  the  fhip  {hould  mifcarry,  be  loft,  call  away,  or 
tnken  by  the  enemy,   the  plaintiff  (hould  have   nothing.      The 
defendant  pleaded  three  pleas:    ift,  Non  ejl  faftum  ;   2dly,  That 
the  fiiip  did  not  arrive   at  New   Torkt    the  port   of  deftination; 
3dly,  that  the    (hip    was  captured.     Upon  the  two  firft  pleas 
iflue  was  joined  :  and  to  the  laft,  there  was  a  replication  of  re- 
capture.    The  fadls,   which   appeared  in  evidence  on  the  trial, 
are  thefe  :  the  flip   IMS  taken  before  her  arrival  at  New  Vork,  by 
two  American  privateers,   which   detained  her  for  one  montn, 
land  plundered  her  of  her  (lores  ;  at  which  timey/!^  was  retaken 
by  an  Engiijfj  privateer  and  carried  into  Halifax.  The  Admiralty 
Court  adjudged  her  to  be  a  good  prize  to  the  Eftglijb  privateer, 
and  decreed   that  (he  (hould  be  reftored  to  the  original  owners, 
on  paying  one  eight  for  folvage  :  that  (he    proceeded  with  the 
remainder  of  her  cargo  to  AW  TV£,  and   earned  her   freight- 
that  the  value  of  the  (hip  was  not  diffident  to  fatisfy  the  bond. 
Thefe  are  the  fads.     Now  it  is  clear,  that  by  the  law  of  Eng- 
land there  IT  ne'uher  average  nor  falvage  upon  a  bottomry  bond.     It 
was  indeed  contended  at  the  bar  on   the  part  of  the  defendant, 
that  this  cafe  was  within  the  faving  of  the  bond  ;  for  it  is  pro- 
vided,   that   in  cafe   of  lofs  by  capture^  &c.  the  bond  fhould  be 
void  :  and  that  here  there  was  a  capture,  and  a  detention  for 
one  month.     But  upon  confideration,  we  think  that  a  capture 
within  this  condition  does  not  mean  a   temporary  capture,  but  it 
tnujl  be  a  total  Icfs :  now  here  it  was  not  fucK  a  capture  as  to  oc- 
cafion  a  total  iofs.     The  voyage  was  not  loft,  for  the  defendant 
puifued  it  and  earned   his  freight.     Freight  depends  upon  the 
iafety  of  the  fh)p  ;  and  as  the  freight  was  earned,  the  fhip  muft 
have  arrived  fafe  at  the  port  of  deftination.     In  whatever  way 
we  determine  this  cafe,  there  muft  be  a  hardfhip  :  but  we  are 
all  of  opinion,  that  the  verditl  is  right,  arul  that  the  rtile  fp?  9 
new  trial  mufi  be  difcharged. 

From  the  cafe  we  not  only  learn  what  ftiall  be  deemed  a  cap- 
ture, within  the  meaning  of  that  word  in  a  bottomry  bond,  but 
•y?c  derive  ftom  it  ?,  piece  pf  very  efTesuial  information,  namely, 

thai 
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thar  a  lender  on  bottomry,  or  at  refpondentia,  is  neither  entitled       xxi 

to  the  benefit  of  falvage,   nor  liable  to  contribute  in  cafe  of  a    s, v— ^ 

general  average.  This  was  exprefsly  faid  by  Lord  Mansfield  in 
delivering  the  judgment  of  the  court.  His  Lordfhip's  opinion  is 
confirmed  by  the  ftatu  e  of  the  !9th  of  George  the  Second,  c.  37.  *9  <?«?•  *" 
which  allows  the  benefit  of  falvage  to  lenders  upon  fhips  or  goods 
going  to  the  Eajl  Indies ;  clearly  .(hewing  that  there  was  no  fuch 
thing  at  the  Common  Law,  otherwife  there  was  no  occafion  to 
make  fuch  a  provlfion. 

In  this  refpeft  our  law   differs  from   that  of  France,  for  the   te  Guidon. 
ordinances,  and  indeed  it  feems  always  to  have  b^en  the  cafe  in  z  vai'm,  19. 
that   country,  exprefsly   declare,  that   the  lenders  on  bottomry   ^mer.so^. 
{hall  be  fubjedt  to  general  or  grofs  average,  in  the  fame  manner 
as  infurers  are  upon  policies  of  infurance  •,  for  that  as  thefe  con- 
tra&s  depend  upon  the  fame  principles,  they  are  fubject  to  the 
fame  regulations. 

Our  law  in  this  refpecl  is  different  alfo  from  that  of  Denmark. 
This  lately  appeared  in  a  caufe  tried  in  rhe  King's  Bench  before 
Lord  Kenyon  at  Guildhall. 

In  was  an  adion  on  a  policy  of  infurance  upon  a  refpondentia  Wglpoje  r 
bond  on  fiiip  and  goods,   at  and  from  B.  to  C.     The  (hip  was  Ewer»  Sl£t' 

after  TrifU 

Danifh,  and  an  average  lofs  was  fuftained  upon  the  goods  to  the 
amount  of  61.  \$s.  per  cent,  and  the  p-laintirf,  as  holder  or  a 
refpondentia  bond,  had  been  called  upon  to  contribute  \  and  now 
brought  his  action  againft  the  Englijh  underwriters  for  the 
amount  of  that  contribution. 

Lord  Kenyon  Chief  Juftice.— - "  By  the  law  of  England,  a 
lender  upon  refpondentia  is  not  liable  to  average  lofles ;  but  is  en- 
titled to  receive  the  whole  fum  advanced,  piovided  {hip  and 
cargo  arrive  at  the  port  of  defijnat'on.  The  plaintiff  contends, 
that  as  by  the  law  of  Denmark,  fuch  lenders  upon  refpondentia 
are  liable  to  average,  and  bound  to  contribute  according  to  the 
amount  of  their  intt-reft,  the  infurer  muft  anfwer  to  them.  The 
Damp  Conful  has  proved  that  he  received  a  judgment  of  the 
Court  of  Copenhagen,  the  decretal  part  of  which  proves  the  law 
of  Denmark  to  be  as  the  plaintiff  has  Rated  it.  Tiu1  opinions  of 

feveral 


566 


OF    BOTTOMRY 


CHAP,  feveral  men  of  eminence  in  that  country  have  been  offered  oil 
each  fide :  but  I  reject  them,  becaufe  the  folemn  decifion  of  a 
court  of  competent  jurifdi&ion  is  of  much  greater  weight,  than 
the  opinions  of  advocates,  however  eminent,  or  even  than  the 
extrajudicial  opinions  of  the  moft  able  judges.  It  feems  as  if 
in  this  cafe,  the  underwriters  were  bound  by  the  law  of  the 
country,  to  which  the  contract  relates."  Verdict  for  the  plain- 
tiff (a). 

It  has  been  faid,  that  if  the  accident  happen  by  the  default  of 
the  borrower,  or  of  the  captain,  the  lender  is  not  liable,  and 
has  a  right  to  demand  the  payment  of  the  bond.  If,  therefore* 
the  (hip  be  loft  by  a  wilful  deviation  from  the  traft  of  the  voy* 
age,  the  event  has  not  happened,  upon  which  the  borrower  was 
to  be  difcharged  from  his  obligation.  This  has  been  decided  in 
feveral  cafes. 


(a)  Thl?  is  not  flic  only  cafe,  in  which  the  infurers  have  been  held  liable  to  indemni- 
fy, the  infured  fcaving  been  obliged  by  the  law  of  a  foreign  country  to  pay  a  larger  fum 
than  by  the  laws  of  England  could  have  been  demanded  :  though  to  be  fure,  in  the  cafe 
about  to  be  quoted,  there  feems  to  have  been  an  ufage  proved  5  and  upon  that  the  learned 
judge  much  relied,  and  feems  to  have  doubted  the  general  rule  as  afterwards  ftated  by 
Lord  Kettycn  in  the  cafe  of  Wa!po!e  v.  Ewer. 


Cazalet, 
Sittings  at 
Guildhall 
after  Hilary 


It  was  an  action  on  a  policy,  upon  a  cargo  of  fifli  from  Newfoundland  to  any  port  of 
Newman  v.  Spain,  Portugal,  or  Italy.  The  /hip  met  with  bad  weather,  and  put  into  Alkant  and 
Leghorn  to  repair.  The  captain  being  owner,  prefented  a  petition  to  the  commercial 
court  of  Pifat  to  adjuft  the  general  average,  as  he  had  put  in  for  the  general  benefit  of 
a'l  concerned.  The  court,  according  to  its  ufual  courfe  (which  appears  to  be  a  very  ex- 
traordinary one)  adjufted  the  lofs  by  charging  the  cargo  at  its  full  value,  but  the  ihip 
only  a"  t  one  half,  and  the  freight  at  one  third  :  and  they  alfo  charged  as  a  part  of  the 
general  average,  the  feamen's  wages  and  provifions,  while  in  port.  The  defendant,  as 
Underwriter,  had  paid,  into  court  as  much  as  would  cover  the  average  ;  if  adjufted  ac- 
cording to  the  memorandum  in  the  policy,  and  the  law  and  ufage  of  England.  The1 
queftion  was,  Whether  the  plaintiff  having  been  compelled  to  pay  beyond  that  fum,  ac^ 
co,  ding  to  the,  calculation  of  the  fentence  of  the  court  of  P//«,  it  was  concluflve  upon 
the  defendant,  and  the  plaintiff  was  entitled  to  recover  his  average  by  the  fame  ftandard; 
The  plaintiff  called  feveral  brokers,  who  faid  that  in  repeated  inftances  they  had  ad- 
jufted averages  under  fimilar  fencences  of  the  court  of  Ptfa  j  and  the  Underwriters,  though 
H»ith  reluctance,  had  always  paid  them, 

Mr.  Juftice  Buller  —  «  On  the  general  law,  the  plaintiff  would  fail  j  but  in  all  mat- 
ters of  trade,  ufage  is  a  facred  thing.  I  do  not  like  thefe  foreign  fettlements  of  aver- 
age, which  make  underwriters  liable  for  more  than  the  ftandajrd  of  Englijh  law.  But  if 
you  are  fatisfied  it  has  been  the  ufage,  upon  the  evidence  g'ven,  it  ought  not  to  be 
ftakea.'*  The  plaintiff  had  a  verdiit  accordingly. 


An 
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An  a&ion  of  debt  was  brought  upon  an  obligation  for  per-  CHAP. 
fcrrnance  of  covenants  in  an  indenture,  wherein  it  was  recited,  ^  _  ^^ 
that  fuch  a  fhip  was  in  the  fervice  of  the  Eajl  India  Company  and  Weftem 

that  it  was  to  obey  fuch  orders  as  they  or  their  factors  ftiould   J-  yiidy» 

•  i  olcma.  15*. 

give  ;  and   that  {he  was  defigned  for  a  voyage  from  London  to 

Bafitam,  and  from  thence  to  China  or  Formofa.  The  plaintiff 
lent  5oo/.  upon  the  hull  of  the  (hip,  and  the  defendant  cove- 
nanted to  pay,  if  the  {hip  went  from  London  to  Bantam,  and 
returned  from  thence  diretHy  to  London,  5$o/.  :  if  from  London 
to  Bantam,  and  from  thence  to  China  or  Formofa,  and  returned 
to  London  within  24  months,  6507.  If  flie  returned  not  within 
24  months,  then  to  pay  5/.  per  month  above  65  o/  till  the  36 
months  :  and  if  {lie  returned  not  within  36  months,  then  to  pay 
yro/.  unlefs  it  can  be  proved  by  Wildy,  that  the  {hip  returned 
not,  but  was  loft  within  36  months.  The  fiiip,  in  fa£l,  went 
from  London  to  Bantam,  and  from  thence  to  Sitrat,  and  other 
parts,  and  fo  returned  to  Bantam  :  and  in  her  voyage  from  Ban- 
tam to  London,  was  loft  within  36  months:  upon  which  the 
prefent  action  was  brought. 

The  court  inclined  to  be  of  opinion,  that  the  fnip  having  de- 
viated from  the  voyage  defeated,  iii  going  to  Surat,  the  plain- 
tiff was  not  to  bear  the  iofs,  and  was  confequently  entitled  to 
recover*,  They,  however,  took  time  to  deliberate  ;  and  aftef 
consideration,  gave  judgment  for  the  plaintiff. 

In  another  cafe  of  debt  upon  a  bottomry  bond,  the  defendant   wiuiams  * 
pleaded,  that  the  {hip  v/ent  from  London  to  Barbados  I,  fine  devi- 


,  and  afterwards  {he  returned  from  Barbadoes  towards  Lon-  ,Z6.  skirt!' 
don,  and  in  her  return  was  loft  in  voyagio  pradifto  }  the  plaintiff  34S-s-Ct 
replied,  that  the  (hip  in  her  return  went  from  Barbados  to  Ja- 
maica ;  and  that  after  a  ftay  there,  me  returned  from  Jamaica 
towards  London,  and  was  loft,  and  fo  {hows  a  deviation.  The 
defendant  rejoined,  that  flie  was  preffed  into  the  king's  fervice, 
and  fo  was  compelled  to  go  to  Jamaica,  which  is  the  deviation 
pleaded  by  the  plaintiff;  without  this  that  (he  deviated  after  flie 
was  prefied.  The  plaintiff  demurred,  and  judgment  was  given 
for  the  plaintiff.  The  plea  of  the  defendant  is  not  good  ;  for  he 
pleads  that  the  (hip  went  from  London  to  Barbadoes  without  de- 
viation, and  that  in  the  return  Ihe  was  loft  in  the  voyage  afore- 

faid: 
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CHAP,  faid  :  but  it  does  not  (how  without  deviation.  Now  the  condition 
is  fo  in  exprefs  words,  and  he  ought  to  (how  exprefsly  that  he 
lias  performed  the  words  of  the  condition. 

*  Eq.  cafes,       The  fame  rule  of  decifion  has  been  adopted  in  the  Courts  of 

Abr.  3^2  . 

a  Ch.  Cares,   Equity. 

JjC. 

The  plaintiff  entered  into  a  penal  bond  to  pay  4o/.  per  month 
for  5c/.  ;  the  (hip  was  to  go  from  Holland  to  the  Spanifb  ijlands, 
and  to  return  to  England:  but  if  (lie  perifned,  the  defendant  was 
to  lofe  his  507.  The  (hip  went  aceordingly  to  the  Spaniflj  iilands, 
took  in  Moors  at  Africa^  then  went  to  Barbadocsy  and  perifhed 
at  fea.  The  plaintiff,  being  fued  at  law  upon  the  bond,  came 
into  equity,  fuggefting  that  the  deviation  was  through  necejjitj. 
But  this  bill  was  difmiftcd,  except  as  to  the  penalty. 

c*  *•  There  is  no  reftri&ion  by  the  law  of  England  as-  to  the  per- 

fons,  to  whom  money  may  be  lent  on  bottomry,  or  at  refpon- 
dentia(a).  In  a  former  part  of  this  work,  we  gave  the  hiftory 
of  a  ftatute  introduced  into  our  code  of  law?,  to  prevent  infur- 
ances  from  being  made  on  the  (hips  or  goods  of  Frenchmen^ 

*i  G.  4,        during  the   then   exifting  war  with   France.     The   fame  ftatute 

.    alfo  prohibited  hh>  majefty  s  fubjecls  from  lending   monsy  on 

bottomry  or  at  refpondentia  on   any  {hips  or  goods  belonging  to 

rex  Merc.     France,  or  to  any  of  the  French  dominions  or  plantations,  or  the 

g.  iz«.  fubjecls  thereof:  and  in  cafe  they  mould,  fuch  contracts,  were 
declared  void;  and  the  parties  thereto,  or  the  agent  or  broker 
interfering  therein  were  to  forfeit  5co/.  That  aft  was  not  of 
long  continuance,  on  account  of  the  peace,  which  alrnolt  imme- 
diately followed  it  :  and  thefe  reftraints  upon  this  fpecies  of 
contra£t  were  never  again  revrved  by  any  fubfequent  pofitive 


It  frequently  happened,  as  appears  by  the  preamble  to  the  fol- 
lowing Itatute,  that  the  borrowers  on  bottomry  or  at  refpondentia, 
became  bankrupts  after  the  loan  of  the  money,  and  before  the 

(a)  See  one  exception  as  to  loans  on  the  Clips  of  foreigners  trading  to  the  £«?/?  Indies  f 
ante,  page  553. 

(£)  See  the  arguments  as  to  the  legality  of  infuring  the  property  of  an  enemy,  ante, 
p.  314.  which  r.eceffaii)}  tenj  alfo  to  pievent  ihh  fpcc.es  yf  contract  trom  being  entered 
into  wkh  an  entiny. 

event 
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event  happened,   which  entitled    the  lender  to  repayment  :  by 

which  means  the  debt  could  not  be  proved  under  the  commiflion,, 

and  the  lenders  were  left  to  fuch  redrefs   as  they  could  obtain 

from  the  bankrupt,  who  had  previoufly  given  up  every  thing  to 

his  other  creditors.     This  being  likely  to  prove  a  difcouragement 

to  trade,  parliament  was  obliged  to  interpofe  ;  and  it  accordingly 

ena&ed,   "  That  the  obligee  in   any  bottomry  or  reipondentia  19  Geo'  «• 

4<  bond,    made  and  entered  into  upon  a  good  and  valuable  con- 

"  fideration,  bond  fide,  ihould  be  admitted  to  claim,  and  after 

*f  the  contingency  fiould  have  happened,  to  prove  his  or  her  debtor 

<c  demands  in  refpecl  of  fuch  bondy  in  like  manner  as  if  the  contin- 

"  gency  had  happened  before  the  time  of  the  iffuing   of  the  commifflon 

"  of  bankruptcy  againft  fuch  obligor,  and  mould  be<  entitle^  unto, 

"  and  fhould  have  and  receive  a  proportionable  part,  {hare,  and 

"  dividend  of  fuch  bankrupt's  eftate,  in  proportion  to  the  other 

"  creditors  of  fuch  bankrupt,    in  like  manner  as  if  fuch  contin- 

"  gency  had  happened  before  fuch  commiflion  iffued  :   and  that 

"  all  and  every  perfon  or  perfons,  againft  whom  any  commiilion 

"  of  bankruptcy    fliould  be  awarded,  (houM  be  difchaiged  of 

"  and  from  the  debt  or  debts  owing  by  him,  her,  or  them,  on 

<c  every  fuch  bond  as  aforefaid,  and  fliould  have  the  benefit  of 

*'  the  feveral  flatutes  now  in  force  againft  bankrupts,  in  like 

"  manner,    to  all  intents  and  purpofes,  as  if  fuch  contingency 

"  had  happened,  and  the  money  due  in  refpect  thereof  had 

"  become  payable  before  the  time  of  the  ifluing  of  fuch  com- 

"  miffion." 

.•' 

By  the  ftatute  book  it  appears,  that  the  matters  and  mariners 
of  mips  having  taken  upon  bottomry  greater  fums  of  money  than 
the  value  of  their  adventure,  had   been  accuftomed  wilfully  to 
caft  away,  burn,   or  otherwife   deftroy  the   (hips  under  their 
charge,  to  the  great  lofs  of  the  merchants  and  owners :  it  was 
therefore  enacted,  "  That  if  any  captain,   mafter,  mariner,  or  ,5  ch.  2. 
"  other  officer  belonging  to  any  fhip,  mould  wilfully  caft  away,  c-  6'  f- Iz- 
<c  burn,   or  otherwife  deftroy  the  (hip  unto  which  he  belonged, 
"  or  procure  the  fame  to  be  done,  he  mould  fuffir  death  as   a 
€f  felon."    The  duration  of  this  acb  having  been  limited  to  three 
years,  it  became  extinft :  but  the  neceflity  of  fuch  a  provifion  -f,%(f  Ch 
wasfo  great,  that  a  fimihr  law  was  made  a  few  years  aftcrwards>  *•  c.  n.   - 
and  is  ft  ill  in  force.  f>12- 

s  s  As 
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As  the  commerce  of  the  country  increafed  to  an  amazing 
degree,  fo  the  cuftom  of  lending  money  on  bottomry  became 
alfo  very  prevalent :  and  as  the  lenders  had  fubje&ed  themfelves 
to  great  rifles,  they  began  to  think  it  necefTary  to  protect  their 
property,  by  infuring  to  the  amount  of  the  money  lent.  In  a 
former  chapter,  much  was  faid  of  the  mode  by  which  infurances 
on  fuch  property  were  to  be  effected  ;  and  we  then  faw  from 
Videante,  j^g  cafe  of  Glover  v.  Black,  that  it  was  neceflary  to  infert  in  the 
3  Burr.  policy  that  the  interelt  infured  was  bottomry  or  refpondentia, 
and  that  fuch  was  the  law  and  practice  of  merchants.  From 
this  cafe  too  it  is  evident,  that  when  a  perfon  has  infured  a  bot- 
tomry or  refpondentia  intereft,  and  he  recovers  upon  the  bond, 
he  cannot  alfo  recover  upon  the  policy  :  becaufe  he  has  not  fuf- 
tained  a  lofs  within  the  meaning  of  his  contract ;  and  to  fuffer 
any  man  to  receive  a  double  fatisfaclion,  would  be  contrary  to 
the  firft  principles  of  infurance  law.  As  it  is  merely  a  contract 
of  indemnity,  a  man  (hall  never  receive  lefs  ;  nor  can  he  be  en- 
titled to  recover  more  than  the  amount  of  the  damage  he  has,  in 
fad,  fuflained. 


(    57'    ) 

CHAPTER    THE    TWENTY-SECOND. 
Of  Infurance  upon  Lives. 


AN  Infurance  upon  Life  is  a  contract,  by  which  the  under-  CHAP. 

writer  for  a  certain  furn,  proportioned  to  the  age,  health,  XXII. 

profefiion,  and  other  circumftances  of  that  perfon,  whofe  life  ^Jjethw 

is  the  object  of  infurance,  engages  that  the  perfon  (hall  not  die  Dift  of  Tr. 

within  the  time  limited  in  the  policy  :   or  if  he  do,  that  he  will  vide°h- 

pay  a  fum  of  money  to  him   in  whofe  favour  the   policy  was  ^PPend;*» 

granted.     Thus  if  A.  lend  loo/,  to  B.   who  can  give  nothing  2  Biac.Com 

but  his  perfonal  fecurity  for  repayment :  in  order  to  fecure  him,  459' 
in  cafe  of  his  death,  B.  applies  to  C.  an  infurer,  to  infure  his 
life  in  favour  of  A.  by  which  means,  if  B.  die  within  the  time 
limited  in  the  policy,  A.  will  have  a  demand  upon  C.  for  the 
amount  of  his  infurance. 

The  advantages  refulting  from  fuch  infurances  are  many  and 
obvious  :  and  moft  of  them  may  be  reduced  under  the  following  *5°' 
clafles.  To  perfons  poflefled  of  places  or  employments  for  life  ; 
to  maftersof  families,  and  others,  whofe  income  is  fubjec~r,,ro 
be  determined,  or  leflened,  at  their  refpe^cive  deaths;  who,  by 
infuring  their  lives,  may  fecure  a  fum  of  money  for  the  ufe  of 
their  families.  To  married  perfons,  where  a  jointure,  penfion, 
or  annuity,  depends  on  both  or  either  of  their  lives,  by  infuring 
the  life  of  the  perfons  entitled  to  fuch  annuity,  penfion,  or  join- 
ture. To  dependents  upon  any  other  perfon,  during  whofe  life 
they  are  entitled  to  a  falary  or  benefa&ion,  and  whofe  life  being 
infured,  will  enable  fuch  dependents,  at  the  death  of  .their  be- 
nefa&or,  to  claim  from  the  infurers  a  fum  equal  to  the  premium 
paid.  To  perfons  wanting  to  borrow  money,  who,  by  infuring 
their  lives,  are  enabled  to  give  a  fecurity  for  the  money  bor- 
rowed. Thefe,  and  many  other  advantages,  being  fo  obvious, 
the  Biftiop  of  Oxford,  Sir  Thomas  Allen,  and  fome  other  gentle- 
men, were  induced  to  apply  to  Queen  Anne  to  obtain  her  char- 
ter for  incorporating  them  and  their  fucceflbrs,  whereby  they 

S  s  %  might 
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CHAP,  might  provide  for  their  families,  in  an  eafy  and  beneficial  man- 
ner. Accordingly,  in  the  year  1706,  ner  majefty  granted  her 
royal  charter,  incorporating  them  by  the  name  of  "  The  Arm- 
"  cable  Society  for  a  perpetual  Aflurance  Office,"  giving  them 
a  power  to  purchafe  land:-,  an  ability  to  fue  and  be  fued  in  their 
corporate  capacity,  and  a  common  feal  for  the  more  eafy  and 
expeditious  management  of  the  affairs  of  the  Company. 

The  benefits,  which  accrued  to  the  public  from  this  fpecies  of 
contract,  were  found  to  be  fo  extenfive,  that  another  office  was 
eftablifh?d  by  deed  enrolled  in  the  Court  of  King's  Bench  at 
"We^minfler)  for  the  infurance  of  lives  only.  The  name  of  this 
office  is  the  u  fociety  for  equitable  affurance  on  lives  and  furvivor- 
€l>  jhips'*  Befides  this,  the  two  Companies  of  the  Roya!  Ex- 
change and  JLondon  Affurance,  obtained  his  majefty's  charter,  to 
enable  them  alfo  to  make  infurance  on  lives.  The  charter  points 
out  the  advantages  of  fuch  inftitutions  ;  for  it  ftates  as  the 
ground,  on  which  fuch  a  permiffion  is  to  be  granted,  "  That  it 
«c  has  been  found  by  experience  to  be  of  benefit  and  advantage, 
**  for  perfons  having  offices,  employments,  eftates,  or  other 
"  incomes,  determinable  on  the  life  or  lives  of  themfelves  or 
€C  others,  to  make  aflurances  on  the  life  or  lives,  upon  which 
*f  fuch  offices,  employments,  eftates,  or  incomes  are  determi- 
'4C  nable  (0)."  Private  underwriters  alfo  may  enter  into  policies 
of  this  nature,  as  well  as  any  other,  provided  the  party,  making 
the  infurance,  chufes  to  truft  their  fingle  fecurity. 


(a)  An  aft  parted  In  the  39  Geo.  3.  (ch.  83.)  for  incorporating  a  new  infurance  com- 
pany, called  The  Globe  Injurance  Company t  the  fecond  feftion  of  which  authorizes  them 
(among  other  things)  to  make  infurances  on  the  life  or  lives  of  any  perfon  or  perfons 
V/homfoejver  j  and  to  grant,  purchafe,  and  fell  annuities  fur  lives,  or  on  furvivor/hip, 
and  grant  fumsof  money,  payable  at  future  periods,  within  the  k'ngdom  of  Great  Britain 
or  Ireland,  and  any  other  parts  abroad,  whether  within  his  Majefty's  dominions  or  not  j 
and  fhall  and  may  receive  depofits  of  funds  of  tontine  focieties,  and  other  inftitutions 
eftabliflied  for  granting  future  advantages,  and  depofits  of  funds  belonging  to,  and  aft 
as  treafurer  thereof  for  benefit  or  friendly  focieties,  and  other  charitable  and  benevolent 
inftitutions  j  and  make  provifion  for  the  widows  and  children  of  the  clergy,  and  fof 
clergymen,  and  receive  depofits  from  or  on  account  of  members  of  the  induftrioua  claffes 
ef  fociety,  and  others  ;  and  to  make  provifion  for  members  of  theinduftrious  clafies  or" 
fociety,  and  others,  by  allowing  intereft  on  fuch  depofits  made,  or  otherwife,  upon 
fuch  terms  and  conditions,  and  in  fuch  manner,  as  mall  or  may  be  agreed  upon  between 
the  faid  corporation  fo  to  be  created  and  eftabliflied,  and  the  perfons  and  focieues  treat- 
ing with  the  faid  corporation,  for  the  purpofes  thereinbefoit  mentioned. 

Ifcf 
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The  antiquity  of  this   practice  cannot    be  very  eafily  afcer-  CHAP. 
*a'ined  ;  however,  we. find  traces  of  it  in  fome  very  old  authors.  * 

In  the  French  book,  entitled   Le  Guidon,  we  find  it  mentioned, 
as  a  contract  perfectly  well-known,  at  that  time,  in  other  couri-  c' 
tries.     The  author  of  that  bosk,  however,  tells  us  in  the  fame  1661. 
paflage,  that  it  was  a   fpecies  of  contrail  wholly  forbidden  hi 
France^  as   being  repugnant  to  good   morals,  and  as  opening  a 
door  to  a  variety  of  frauds  and  abufes.     Such,  indeed,  the  law  z  Valin,  54. 
of  France  continues  at  this  day  :  and  infurances    upon  lives   are  2  Mag.  70. 
prohibited  in  other  countries  of  Europe  by  pofitive  regulation. 
The  fame  French  author  has,  however,  gone   a  little  too  far  in  Le  Guid. 
afierting,  that  the  other  countries,  in  which  they  had  been  till  loc>  uu 
fhat   time  encouraged,  were  alfo  obliged   to  forbid  them.     This  . 
had  not  certainly  taken  place  at  that  time,  as  may  be  inferred 
from   the  66th  article  of  the  laws  of  Wi/buy :  and  in  England 
they  never  had  been  prohibited.     The  learned  Roccus  alfo  takes  ROCCusde 
notice  of  them  as  legal  contracts,  and  quotes  various  authors  in  Aifcc.  Not. 
fupport  of  his  opinion. 

Thefe  infurances  being  thus  fanctioned  in  England  by  royal 
authority,  and  the  funds  of  the  different  focieties  having  very 
much  increafed,  and  being  fixed  on  a  ftable  and  permanent 
foundation,  contracts  of  this  nature  became  fo  much  a  mode  of 
gambling  (for  people  took  the  liberty  of  infuring  any  one's  life, 
without  hefitation,  whether  connected  with  him,  or  not,  and 
the  infurers-  feldom  afked  any  queftion  about  the.reafons,  for 
which  fuch  infurances  were  made)  that  it  at  laft  became  a  fub- 
ject  of  parliamentary  difcuflion.  The  refult  of  that  difcuffion 
was,  thaf  a  ftatute  parted,,  by  which  it  was  enacted,  «  That  no 
*f  infurance  fhould  be  made  by  any  perfon  or  perfons,  bodies  c'  *  ' 
((  politick  or  corporate,  on  the  life  or  lives  of  any  perfon  or  per- 
"  fons,  or  on  any  other  event  or  eyenrs  whatfoever,  wherein 

the  perfon  or  perfons,  for  whofe  ufe,  benefit,  or  on  whofe 
"  account,  fuch  policies  fhould  be  made,yft<WJ  have  no  interejl 
«  or  by  way  of  gaming  or  ivagering  ;  'and  every  infurance  made 
fc  contrary  to  the  true  intent  and  meaning  thereof,  ihould  be 
"  null  and  void  to  all  intents  and  purpofes."  And  in  order 
more  effectually  to  guard  againft  any  impofitipn  or  fraud1  and 
to  be  the  better  able  toafcertain,  what  the  intereft  of  the  perfon, 
entitled  to  the  benefit  of  the  infurance,  really  was,  it  was  fur- 
ther enacted,  bye  he  fame  flatute,  "  that  it  ftiQuld  not  be  lawful  sea.  a. 

s  s  3  «  to 
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c  H  A  P.  <c  t0  make  any  policy  or  policies  on  the  life  or  lives  of  any  per- 

XXII.     «  fon  or  perfons,  or  other  event  or  events,  without  inferring  in 

~  "  fuch  policy  or  policies,  the  perfon's  name  interefted  therein, 

"  or  for  whofe  ufe,  benefit,  or  on  whofe  account,  fuch  policy 

"  was  fo  made  or  underwrote.     And  that  in  all  cafes  where  the 

"  infured  had  an  intereft   in  fuch  life  or  lives,   event  or  events, 

«  no  greater  fum  fhould  be  recovered,  or  received  from  the  in- 

(t  furer  or  infurers,  than  the  amount  or  value  of  the  intereft  of 

<c  the  infured  in  fuch  life  or  lives,  or  other  event  or  events. 

Se&.  4  <«  That  nothing  in  the  a6t  contained  fhall  extend,  or  be  con. 
"  ftrued  to  extend,  to  infurances  bond  fde  made  by  any  perfon 
"  or  perfons,  on  (hips,  goods,  or  merchandizes  ;  but  every  fuch 
"  infurance  fhall  be  as  valid  and  effe&ual  in  law,  as  if  this  acl: 
"  had  not  been  made." 

It  has  been  held  that  a  perfon,  holding  a  note  given  for  money 
won  at  play,  has  not  an  infurable  interei't  in  the  life  of  the  maker 
of  the  note. 

^n  a<^i°n  was  Drou£lu  on  a  policy  on  the  life  of  James  Ruf- 
s  af-  fell  horn  the  ift  of  June  1784  to  the  ift  of  June  1785.  Ruffe/I 
was  warranted  in  good  health,  and  by  a  memorandum  at  the 
foot  of  the  policy  it  was  declared  that  it  was  intended  to  cover 
the  fum  of  5OOC/.  due  from  Ruffe//  to  the  plaintiff,  for  which  he 
had  given  his  note  payable  in  one  year  from  the  1  4th  of  May 
j  784.—  Two  objections  were  made  on  the  part  of  the  defendant  : 
ift,  That  part  of  the  confederation  for  the  note  was  money  won 
at  play  :  adly,  That  Ruffe  il  at  the  time  he  gave  the  note  was  an 
infant. 

Mr.  Juftice  Buller  nonfuited  the  plaintiff  upon  the  ground  of 
part  of  the  confideration  of  the  note  being  for  a  gaming  tranf- 
a£Hon  ;  and  therefore  there  was  a  want  of  intereft  in  the  plain- 
tiff. But  as  to  the  other  objection  on  account  of  infancy  the 
Intereft  muft  be  contingent,  for  Ruffell  might  or  might  not  avoid 
his  note  ;  and  he  doubted  much  whether  till  fo  avoided,  the 
note  muft  not  be  taken  againft  a  third  perfon  to  be  the  note  of 
an  adult,  for  the  maker  of  the  note  only  could  take  the  ob- 
ie£lion  (a}. 

But 

Cowt).  717,         («)  There   Is  a  cafe  of  Rcelucl  v.  Hamgiertcn,  in  which  a  policy  made,  in  order  to 
decide  upon  tht  Tex  of  a  particular  pejfon,  was  held  to  fall  wfthin  the  prohibition  of  this 

ftaiutc. 
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But  a  creditor  has  fuch  an  intereft  in  the  life  of  his  debtor,  CHAP, 
that  he  may  infure  it,  and  recover  upon  the  policy. — Thus  in  an  ^        _*^j 
action  on   a  policy  of  infurance  on.  the  life  of  Lord  Neiuhaven   Anderfon  v. 
from  the  ift  of  December  17^2  to  the  I  ft  of  December  1793,  the  LJ^  jjtt* 
only  queftion  made  by  the  defendant  was   as  to  the  plaintiff's  in  Trinity 
intereft,  which   it  was  contended  was  >  ot  fufficient  to  take  this 
cafe  out  of  the  ftatu  e  i^Geo.  3.  c.  48.     It  appeared  in  evidence 
that  Lord  Ntiuhaven  was  indebted  to  the  plaintiff  and  a  Mr.  Mit» 
chell  in  a  large  fum  of  money,  part  of  which  debt  had  been  af- 
figned  by  them  to  another  perfon  ;   the  remainder,  being  more 
than  the  amount  of  the  fum  infured,  was  upon  a  fettlement  of 
accounts  between  the  plaintiff  and  Mitchelly  agreed  by  them  to 
remain  to  the  account  of  Mitchell  only. 

Lord  Kenyan  was  of  opinion,  that  this  debt  was  a  fufficient 
intereft  :  and  faid,  that  it  was  fingular,  that  this  queftion  had 
never  been  direcJly  decided  before.  That  a  creditor  had  certainly 
an  intereft  in  the  life  of  his  debtor  ;  the  means  by  which  he  was 
to  be  fatisfied  may  materially  depend  upon  it,  and  at  all  events 
the  death  muft  in  all  cafes  in  fome  degree  leffen  the  fecurity. 
Verdict  for  the  plaintiff. 

So  alfo  in  a  previous  cafe,  where  an  a&ion  was  brought  on  a  TidfWei!  r. 
policy  on  the  life  of  William  Holden  from  the  i7th  Augufl  1790  {^f6'10' 
to  Auguft  1791,  and  during  the  life  of  the  plaintiff;  Holden  had  N.  P.Cafes, 
granted  an  annuity  to  the  plaintiff's  late  brother,  which  annuity  I5X* 
he  had  bequeathed  to  perfons  not  parties  to  this  infurance,  havr 
ing  made  the  plaintiff  executor  of  his  will,  and  directed  him  to 
make  aflurance.     Lord  Kenyon  thought  this  a  fufficient  intereft 
in  the  executor   to   fupport  the  a6lion.     The  caufe  proceeded* 
therefore  :  but  the  defendant  had   a  verdicl  afterwards  upon  a 
different  ground. 


ftatute.     In  another  cafe,    a  policy  having  been  maJe,  on  the  event  of  there  being  an 

open  trade  between  Great  Britain  and  the  province  cf  M&yland,  on  or  before  the  6th 

July  1778,  Lord  Mamfeld  faid,  that  it  was  clear  the  plaintiff  could  not  recover,   ift,  Is   Moll;r°n  *• 

this  an  interelt  within  the  aft  ?  It  was  made  to  prevent  gambling  policies.     Every  man   at  Gmj^haJI* 

in   the  kingdom  has  an  intereft  in  the  events  of  war  and  peace  ;  but  I  doubt  whether   Mich.  Va*. 

that  be  an  intereft  within  the  a£l.     But,  zdly,  The  policy  is  void,  bjr  noc  hating  the   1778. 

oamt  infected  accoidicg  to  th«  fecond  fedlion  of  the  fiatute. 

s  $  4  But 
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But  if  after  the  death  of  the  debtor,  his  executors  pay  the 
debt,  the  creditor  cannot  afterwards  recover  upon  the  policy, 
although  the  debtor  died  infolvent,  and  the  executors  were  fur- 
nimed  with  the  means  of  payment  from  another  quarter  than 
the  eftate  of  their  teftator. 


Godfall  8c 
others  v. 
Boidero  & 
others, 
9  Eaft, 72. 


This  point  was  decided  in  an  a£Hon  brought  by  Meffrs. 
Godfalls,  co2chmakers,  againft  the  dire£!ors  of  the  Pelican  Life" 
Infurance  Company,  on  a  policy  on  the  life  of  the  late  Right 
Honourable  Wrn.  Pitt ;  and  the  declaration  averred  that  the 
plaintiffs  were  interefted  in  his  life  at  the  time  of  making  the 
infurance,  and  till  the  time  of  his  death  to  the  amount  of  the 
fum  infured.  One  of  the  pleas,  and  the  material  one  dated, 
that  the  debt  due  to  the  plaintiffs  was  after  the  death  of  Mr.  Pitt, 
and  before  the  exhibiting  of  the  plaintiffs'  bill)  fully  paid  to  the 
plaintiffs  by  the  Earl  of  Chatham  and  the  Lord  Bifhop  of  Lincoln, 
executors  of  the  will  of  Mr.  Pitt.  Iffue  was  taken  on  the  fact 
of  payment  by  the  executors.  Upon  the  trial  of  this  caufe  be- 
fore Lord  Ellenborough  a  cafe  was  referved  for  the  opinion  of  the 
Court, dating  that  Mr.P;#  died  on  the  23d  January  r  806;  that  the 
defendants  were  ferved  before  Trinity  Term  with  procefs  iffued  on 
the  3d  June  1 806  :  that  Mr.  Pitt^  at  the  time  of  the  execution  of 
the  policy,  was  indebted  to  the  plaintiffs,  and  continued  fo  till 
hfe  death  in  upwards  of  5oo/.'  the  fum  infured,  and  di^d  infolvent. 
That  on  the  6th  March  1806,  the  executors  of  Mr,  Pitt  paid 
to  the  plaintiffs,  out  of  the  money  granted  by  parliament  for  the 
payment  of  Mr.  Pitt's  debts,  Hop/,  as  in  full  for  the  debt  due 
to  them  from  Mr.  Pitt.  After  argument  at  the  bar,  and  time 
taken  to  deliberate,  the  judgment  of  the  Court  was  pronounc- 
ed by 

Lord  Ellenborough. — "  This  was  an  a&ion  of  debt  on  a  policy 
of  infurance  on  the  life  of  the  late  Mr.  Pitt,  effected  by  the 
plaintiffs,  who  were  creditors  of  Mr.  Pitt  for  the  fum  of  5oo/. 
The  defendants  were  directors  of  the  Pelican  Life  Infurance 
Company,  with  whom  that  infurance  was  effected.  (His  Lord- 
fhip,  after  ftating  the  pleadings  and  the  cafe,  proceeded.) — This 
affurance,  as  every  other  to  which  the  law  gives  effect,  (with  the 
exceptions  only  contained  in  the  2d  and  3d  fedtions  of  the  flat. 
ipG*0.  2.  0.37.)  is  ia  its  nature  a  contract  of  indemnity,  as 

diflinguilhed 
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diflinguifhed   from   a  contract  by  way  of  gaming  or  wagering.   CHAP, 
The  intereft,  which  the  plaintiffs  had  in  the  life  of  Mr.  Pitt,      XXI1' 
was   that  of   creditors,   and    the    probability  of   lofs  which  re- 
fulted  from  his  death.     The  event,  againft  which  the  indemnity 
was  fought  by  this  affurance,  was  fubftantially  the.  expected  con- 
fequence  of  his  death,  as   affecting -the  intereit  of  thefe  indivi- 
duals affured   in  the  lofs  of  their  debt.     This  action  is  in  point 
of  law  founded  on  a  fuppofed  damnification  of  the  plaintiff, 
occafioned  by  his  death,  exifling,  and  continuing  to  exift  at  the 
time  of  the  action  brought :  and  being  fo  founded,  it  follows  of 
courfe,  that  if,  before  the  action  was  brought,  the  damage,  which 
was  at   firfb  fuppofed   likely  to  refult  to  the  creditors  from  the 
death  of  Mr.  Pitt,  were  wholly  oJbviated  and  prevented  by  the 
payment  of  his  debt  lo  them,  the  foundation  of  any  action  on 
their  part,  on  the  ground  of  fuch  infurance,  fails.     And  it  is  no 
objection  to  this  anfwer,  that  the  fund  out  of  which  their  debt 
was  paid  did  not  (as  was  the  cafe  in  the  prefent  inftance,)  ori- 
ginally belong  to  the  executors,  as  the  part   of  aflets  of  the  de- 
ceafed  :  for  though  it  were  derived  aliunde  the  debt  of  the  tef- 
tator  was  equally  fatisfied  by  them  thereout ;  and  the  damnifica- 
tion of  the  creditors,  in  refpect  cf  which  their  action  upon  the 
^a.iurance  contract  is  alone  maintainable,  was  fully  obviated  be- 
fore their  action  was  brought.     This  is  agreeable  to  the  doctrine 
of  Lord  Mansfield  in  Hamilton  v.  Mendes,  2  Burr.  1210.     The. 
words  of  Lord  Mansfield  are,  "  The  plaintiff's  demand  is  for 'an 
"  indemnity  :  his  action  then  mud  be  founded  upon  the  nature 
"  of  the  damnification ,  as  it  really  is  at  the  time  the  action  is 
"  brought.     It  is  repugnant,  upon  a  contract  for  indemnity,  to 
"  recover  as  for  a  total  lofs,  when  the  event  has  decided  that 
"  the  damnification  in  truth  is  an  average,  or  perhaps  no  lofs  at 
"  all.     Whatever  undoes  the  damnification  in  the  whole,  or  in 
c<  part,  muft  operate  upon  the  indemnity  in  the  fame  degree. 
"  It  is  a  contradiction  in  terms  to  bring  an  action  for  indemnity 
"  where,  upon  the  whole  event,  no  damage  has  been  fuftained." 
Upon  this  ground,  therefore,  that  the  plaintiffs  had  in  this  cafe 
no  fubfilting  caufe  of  action  in  point  of  law,  in  refpect  of  their 
contract,  regarding  it  as  a  contract  of  indemnity,  at  the  time  of 
the  action  brought,   we  are  of  opinion  that  a  verdict   muft  be 
entered  for  the  defendants  on  the  firft  and  third  pleas,  notwith- 
ftanding  the  finding  in  favour  of  the  plaintiffs  on  the  fecond 
plea." 

The 


5/8  OF  INSURANCE   UPON   LIVES. 

The  remaining  obfervations  and  rules  upon  this  fubje£t  are 
very  few  and  (hort  :  becaufe  thofe  general  rules  and  maxims, 
upon  which  fo  much  has  been  faid  with  regard  to  infurances  in 
general,  are  alfo  applicable  to  this  fpecies  of  them  i  the  fame 
mode  of  con  ft  ru  &  ion  is  to  be  adopted  :  fraud  will  equally  affe& 
the  one  as  the  other;  the  fame  attention  muft  be  paid  to  a  rigid 
compliance  with  warranties  ;  and  the  fame  rules  of  proceeding 
are  to  be  followed. 

L  nUt*-        *fc  *atety  oecame  a  queftion,  in  an  action  by  a  hufband  on  a  po- 
on  the  life  ®f  his  wife,  whether  the  declarations  of  the  wife 


188.  ag  to  her  ftate  of  health,  then  lying  in  bed  apparently  ill,  de- 
fcribing  the  bad  ftate  fhe  was  in,  at  her  going  to  M.  (whither 
(he  went  to  be  examined  by  the  furgeon  preparatory  to  the 
infurance  being  made)  down  to  that  time,  and  her  fear  that 
fhe  could  not  live  10  days  longer  when  the  policy  would  be 
returned,  were  admiflible  in  evidence.  It  was  held  they  were. 

vide  the  With  refpecl:  to  the  rifle,  which  the  underwriter  is  to  run, 

*k*s  *s  u^ua^y  m^rted  in  the  policy  ;  and  he  undertakes  to  an- 
fwer  for  all  thofe  accidents  to  which  the  life  of  man  is  expofed 
unlefs  the  ceftuy  que  vie  put  himfelf  to  death,  or  he  die  by  the 
hand  of  juftice.     The  policy,  as  to  the  rifk,  generally  runs  in 
thefe  words  :    **  The  faid  infurers,  in  confideration  of  the  fum 
«  paid,  do  allure,  affume,  and  promife,  that  the  faid  A.  B.  (hall, 
«  by  the  permiffion  of  Almighty  God,  live  and  continue  in  this 
«  natural  life  for  and  during  the  faid  term,   or  in  cafe  he  the 
«  faid  A.  B.  (hall,  during  the  faid  time,  or  before  the  full  end 
«  and  expiration  thereof,  happen  to  die  by  any  ways  or  means 
««  whatfoever,  fuicide  or  the  hands  of  juftice  exceptcd,  then," 
&c.     We  fee,  that  this  contra  A  exprefsly  fays,  the  death  muft 
happen  within  the  time  limited,  otherwife  the  infurers  are  dif- 
charged.     But  fuppofe   a  mortal  wound  is  received  during  the 
exiftence  of  the  policy,  and  the  perfon  languifhes  till  after  the 
term  limited  in  the  contradl,  what  fays  the  law  ?     Agreeably  to 
*°  41.   ^e  decifi°n  °f  tki5  point,  in  cafes  of  marine  infurances,  not 
only  the  caufe  of  the  lofs,  but  the  lofs  itfelf,  muft  actually  hap- 
pen, during  the  time  named  in  the  policy,  otherwife  the  infurers 
are  not  refponfible.     This  very  cafe  was   put  by  Mr.  Juftice 
*  ia  his  argument,  when  delivering  the  opinion  of  the 

court, 
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court,  in  the  cafe  of  Lodyer  v.  Offley.     Suppofe,  faid  the  learned    CHAP. 
judge,  an  insurance  upon  a  man's  life  for  a  year,  and  fome  fliort  ,.      ^'  j 
time  before  the  expiration  of    the    term,  he  receive   a    mortal  Vide  ante, 
wound,  of  which  he  dies  afcer   the  year,  the  infurer  would  not  p 
be  liable. 

But  when  an  infurance  is  made  upon  a  man's  life,  who  goes 
to  fea,  and  the  (hip  in  which  he  failed  was  never  afterwards 
heard  of,  the  quell  ion,  whether  he  did  or  did  not  die  within  the 
term  infured,  is  a  fact  for  the  jury  to  afcertain  from  the  circum- 
fiances  which  ftull  be  produced  in  evidence. 

Thus  in  an  aftion  on   a  policy  of  infurance  on  the  life  of  L.  Pattcrfon  n 
Macleane  Efq.   from  the    3Cth  of  January    1772  to  the   goth  of  ' 


January  1778,  it  appeared  in  evidence  that  about  the  28th  of  H|i-Vac. 
November  1777,  Macleane  failed  from  the  Cape  if  Good  Hope,  in 
the  Swallow  floop  of  war,  which  (hip,  not  being  afterwards 
heard  of,  was  fuppofed  to  have  been  loft  in  a  ftorra  off  the 
Weftern  Iflands.  The  queftion  was,  Whether  Macleane  died 
before  the  3oth  of  January  1778?  In  order  to  eftablith  the 
affirmative  of  that  queftion,  the  plaintiff  called  witneffes  to 
prove  the  (hip's  departure  from  the  Cape  with  Mackane  ,-  and 
feveral  captains  fwore  that  they  failed  the  fame  day  ;  that  the 
Swallow  muft  have  been  as  forward  in  her  courfe  as  they  were 
on  the  1  3th  or  14th  of  January  the  period  of  a  moft  violent 
ftorm,  in  which  (he  probably  was  loft.  That  the  Swallow  was 
much  fmaller  than  their  veffeis,  which,  with  difficulty,  weathered 
the  ftorm. 

Lord  Mansfield  left  it  to  the  jury,  whether,  under  all  the  cir* 
cumftances,  they  thought  the  evidence  fufficient  to  convince 
them  that  Mc<cleane  died  before  the  expiration  of  the  time  limited 
in  the,  policy  ;  adding,  that  if  they  thought  it  fo  doubtful  as  not 
to  be  able  to  form  an  opinion,  the  defendant  ought  to  have 
their  verdicl.  The  jury  found  for  the  plaintiff. 

Thefe  infurances,   when  a  lofs  happens  upon  them,  muft  be  Lex  Mere. 
paid  according  to  the  tenor  of  the  agreement,  in  tint  fullf  urn  in-   Red  4lhed* 
fured,  as  this  fort  of  policy,  from  the  nature  of  it,  being  on  the 
life  or  death  of  man,  does  not  admit  of  the  diftinction  between 
total  and  partial  loffes. 
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C  H^A  P.  -We  have  feen  that  private  perfons,  as  well  as  the  public  com- 
panies, may  be  underwriters  upon  policies  on  lives  ;  and  as  they 
frequently  became  bankrupts  after  the  policy  was  underwritten, 
but  before  a  lofs  happened,  it  became  a  queftion,  Whether  the 
perfons  interefted  in  fuch  infurances  could  claim  the  money,  and 
prove  the  debt,  under  the  commiffion,  as  if  the  lofs  had  happened 
i.ai.  before  it  iffued.  In  the  chapter  immediately  preceding  this> 

and  ch.  14.  an(j  jn  one  prjor  to  that,  we  took  occafion  to  obferve,  that  in 
order  to  remedy  an  inconvenience  of  this  nature  with  refpsct  to 
marine  infurances  and  bottomry  bonds,  a  ftatute  had  paffed 

19  Geo. «.  allowing  creditors,  either  on  fuch  policies,  or  bottomry  and 
refpondentia  bonds,  to  prove  their  debts  under  the  commiffion, 
as  if  the  lofs  or  contingency  had  happened  prior  to  that  event. 
But  as  the  words  of  the  preamble  to  that  fection  of  the  ftatute 
were  fpecial,  referring  only  to  infurances  on  (hips,  and  goods, 
or  contracts  of  bottomry,  it  was  doubtful  whether  it  extended 
to  infurances  on  lives,  although  the  words  of  the  enacting  part 
were  very  general,  namely,  •'  the  affured  in  any  policy  of  ajfur- 
ance"  &c.  In  fupport  of  this  doubt  it  was  urged,  that  great 
inconveniences  would  follow  from  extending  the  ftatute  to  thefe 
policies,  becaufe  the  rifk  may  remain  unfettled  for  a  long  and 
indefinite  number  of  years.  The  court,  however,  held,  that  the 
.general  words  of  the  enacting  part  were  not  reftraiaed  by  the 
preamble. 

Coxv.  Lio-      This  doctrine  was  laid   down  in  an  action  on  a  policy  of  in- 
HiLa^G*'-  furance  on  the  life  of  J.  H.  B  yd,  lately  gone  to  the  Eaft  Indies* 
Dougi.  Rep.  on  the  event  of  his  dying  between  the  5ih  of  April  \  780,   and 
F*lfr6'n°te*  the  5th  of  April   1783.     The  defendant  pleaded  ;   ift,  Bank- 
ruptcy generally  ;  and  that  the  caufe  of  action  accrued  before  the 
bankruptcy  :    2dly,  That//&*  policy  was  made  prior   to   the   time 
of  his  becoming  a  bankrupt,  then  the  trading,  petitioning  creditor's 
debt,   commiffion,    proceedings,    and  certificate   were  fpecially 
fet  out,  and  that  he  was  thereby  difcharged  frpm  the  faid  policy, 
and  all  debts  due  at  thd  time  of  the  bankruptcy,  without  faying, 
that  the  caufe  of  action  accrued  before  the  bankruptcy.     To  this 
laft  plea  there  was  a  general  demurrer. 

Lord  Mansfield.—"  The  only  queftion  is,  whether  the  enatf- 
ing  words  of  this  ftatute,  which  are  general,  (hall  be  reftrained 
by  the  preamble,  which  is  particular.  I  think  they  mould  not  be 
retrained.  The  enafting  claufe  comprehends  all  infurances 

and 
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and  confequently  infurances  upon  live?.  This  is  exaaiy  the  cafe 
of  Pattijon  v.  Banks  (a) ;  for  there  the  preamble  was  particular 
but  the  enabling  claufe  was  general" 

Mr.  Juftice  Willes  and  Mr.  Juftice  AJhhirJl  concurred. 

Mr.  Juftice  Butter.—"  In  the  cafe  of  Mace  v.  Cadell>  it  was 
held,  that  the  enacting  words  of  the  flatute  of  the  2ift  of  Ja.  I. 
c.  19.  were  not  reftrained  by  the  preamble  (b).  The  inconve- 
niences that  have  been  urged,  are  not  fo  great  as  are  appre- 
hended 5  for  the  creditors  need  not  be  delayed  in  their  dividend. 
When  a  creditor  has  an  infurance  of  this  kind,  he  has  nothing 
to  do  but  lay  to  it  before  the  commifiioners,  who  will  make  a  cal- 
culation, and  lay  afide  as  much  as  will  give  him  a  dividend  equal 
to  that  of  the  other  creditors.  There  mult  be  judgment  for  the 
defendant." 

It  became  a  doubt  in  the  reign  of  King  William%  when  a  po- 
licy on  a  life  was,  to  run  from  the  day  of  the  date  thereof,  till 
that  day  twelvemonth,  and  the  perfon  died  on  the  day  named, 
whether  the  infurer  was  liable.     The  court  held  that  he  was. 
The  cafe  was  this :  A  policy  of  infurance  was  made  to  infure  the 
life  of  Sir   Robert  Howard  for   one  year,  from  the  day  of  the  cafe,  a 
date  thereof;  the  policy  was  dated  on  the  3d  day  of  September  Raymond 
1697.     Sir  Robert  died  on  the  3d  of  September  1698,  about  one  486.  s«c- 

(a]  The  queftion  in  Pattifon  v.  Barks,  (Coivp.  Rep.  540.)  arofe  upon  the  7  Geo.  r. 
c.  31.   which  allowed  perfons,  who  had  given  credit  on  bills,  bonds,  notes,    and  other 
fecurities,  payable  at  a  future  day,  and  which  were  not  payable  at  the  bankruptcy  of  the 
debtor,  to  prove  them  under  the  commiflion.     The  preamble  to  the  ftatute  fpeaks  of 
fecurities  only  for  the  fale  of  goods  and  merchandizes  j  but  as  the  enacting  words  were 
general,  the  court  held,  that  they  extended  to  a  bond  for  the  payment  of  an  annuity  for 
a  term  of  years. 

(b)  The  ftatute  of  ^««  enacls,  "that  if  any   perfon,  at  firth  time  as  he  fliall  be- 
'*  come   bankrupt,    fhall,  by  th:  cotifent  of  the  true  oivnerT  &c,    have 'in  his  poflefllon, 
"  &c.  any  goods,   &c.  whereof  he  fhall  be  repated  owner  51  the  corn miflioners   £hall 
"  have  power  to  fell  the  fame  in  like  manner  as  any  other  part  of  the  bankrupt 's  eftate." 
The  preamble  fays,  "  whereas  it  often  happens  that  many  perfons  before  they  becom; 
"  bankrupts,  do  convey  their  goods  to   other  men,  upon  good  consideration,  and  yet  re- 
"   tain  the  pofieflion,  and  are  reputed  owners  thereof,"   &c.     The   court,   in  Mice  v« 
Cadtll  (Coivp.  131. ),  held,  that  the  ftatute  extended  to  the  goods  of  a  third per/on,  which 
he  allowed  the  binkrupt  to  keep  pofL'ifion  of",  as  well  as  to   thofe  which  originally  b2- 
longed    to  the  bar.ktupt,   although  the  fta/.ute  fpeaks  only  of  the   bank.upt's  orig>ncl 
property. 

5  o'clock 
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CHAP.  O'clock  ;n  fae  morning.  Lord  Holt  held  that  from  the  day  of 
the  date  excludes  the  day,  but  from  the  date  includes  it(«);  fo 
that  the  day  of  the  date  muft  be  excluded  here,  and  the  under- 
writer is  liable. 


Although  from  a  perufal  of  the   note  below,    it  will  appear 
No.  3.    '      that  no  difficulty  could  occur  on  fuch  a  point  at  the  prefent  day; 
yet  it  is  ufual,  in    order    to   prevent   ciifpures,    to  infert  in  the 
modern  poJicies  "tlefirft  and  loft  days  included." 

Policies  on  lives  ar;  equally  vitiated  by  fraud   or  falfehood,  as 

thofe  on  marine  infuran^es  ;  becaufe   they  are    equally  contracts 

of  good  faith,  in  which   the    underwriter,  from   n^ceility,   muft 

rely  upon  the  integrity  of  the  infured  for   the  ftatcment  of  cir- 

Vide  ante,     cumftances.     Indeed,  the  cafe  of   Wittingham  v.   Thornborough, 

**  which  we  took  the  occafion  to  cite  in  fupport  of  the  doclrinc  laid 

down  in   the   chapter   upon  fraud  in  Marine  infurances,   was  a 

policy  upon  a  life  infurance.  —  In  another  cafe,  the  principles  of 

fraud  were  confidercd  as  far  as  it  affects  this  contract. 

Stackpolev.       It  was  an  a£Hon  on  a  policy  of  infurance  for    ice/.   at  four 

Simon,  Sitt.  T  r»»  i- 

mtGuildhall,  guineas  per  cent,   in   cafe   Drury  Sheppey  ihould   die  at  any  time 

Hilary  Vac.    between  fa  ,  ft  Qf   ^prll  ^77  ancj  the     T  ft    of  Apr  I  1778,    both 

days  included,  and  during  the  life-  time  of  John  Sheppey,  the 
father  of  Drury  :  but  in  cafe  the  faid  John  (houid  die  before  the 
faid  Drury,  the  policy  to  be  void  5  the  queition  was,  as  to  the 
reprefentation  of  ,the  life  at  the  time  of  the  infurance.  The  in- 
tereft  in  the  infurance  was  pco/.  due  from  Drury  Skeppey  to  the 
plaintiff.  It  was  admitted,  that  the  1  fe  expired  within  rhe  time 
limited  in  the  policy.  Drury  Sheppey  had  a  place  in  the  Cuflom- 
houfe  of  Ireland)  and  was  in  bad  circumftances.  He  went  to 

fa)  In  the  law  hooks,  not  perhaps  much  to  the  honour  of  rhe  picfefiion,  this  dif. 
tinftion  taken  by  Lord  licit  was  atone  rime  h.ld  to  be  law,  a  others  not  :  fometimea, 
thefe  expreflions  were  held  to  mean  the  fame  thing  j  at  others  to  be  quire  different. 
In  the  year  1777,  however,  this  glaring  abfurdity  was  entirely  d  ne  a*ay,  and  the 
Couit  of  King's  Bench  unanimoufly  held,  after  much  deliberation,  rhat  they  mean  the 
fame  thing  ;  and  they  ftall  either  be  exciufwe  or  indufive,  accruing  to  the  context 
and  fubjedl  mat  er,  and  fha!i  be  fo  con  ft  rued  asmoft  effectually  to  fupport  the  deeds  of  th« 
parties,  and  not  to  deftroy  them.  See  Lord  Manifold's  very  elaborate  argument  upon 
this  occafion,  in  which  all  the  cafes  are  fully  flatcd  and  ccfidered,  fugh  v.  The  Duke  */ 

the 
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the  South  of  Francs  for  the  benefit  of  his  health,  or  to  avoid  his  CHAP. 
creditors,  and  there  died.     The  broker,  who  effected  the  policy, 
told  the  underwriters  that  the  gentleman,  for  whom  he  acted, 
would  not  warrant,  but  from  the  account  he  (the  broker)  had 
received,  he  believed  it  to  be  a  good  life. 

Lord  Mansfield. — tc  As  to  the  intereft,  this  policy  may  be 
confidered  as  a  collateral  fecurity  for  the  debt  due  to  the  plain- 
tiff. Where  there  is  no  warranty,  the  underwriter  runs  the  rifk 
of  its  being  a  good  life  or  not.  If  there  be  a  concealment  of  the 
knowledge  of  the  (late  of  the  l:fe,  it  is  a  fraud.  It  is  a  rule  that 
every  fubfequent  underwriter  gives  credit  to  the  reprefentation 
made  to  the  firft  ;  and  it  is  allowed  that  any  fubfequent  under- 
writer may  give  in  evidence  a  mifreprefentation  to  the  firft.  The 
broker  here  does  not  pretend  to  any  knowledge  of  his  own,  but 
fpeaks  from  information.  There  is  no  fraud  in  him,"  There 
was  a  verdict  for  the  plaintiff1. 

Even  where  there  is  an  exprefs  warranty,  that  the  perfon  is 
in  good  health,  it  is  fufficient  that  he  is  in  a  reafonable  good 
(late  of  health  ;  for  it  never  can  mean,  that  the  ceftui  que  vie  is 
perfectly  free  from  the  feeds  of  diforder.  Nay,  even  if  the 
perfon,  whofe  life  was  infured,  laboured  under  a  particular 
infirmity,  if  it  can  be  proved  by  medical  men,  that  it  did  not 
at  all,  in  their  judgment,  contribute  to  his  death,  the  warranty 
of  health  has  been  fully  complied  with  5  and  the  infurer  is 
liable. 

Thus  in  an  action  on  a  policy  made  on  the  life  of  Sir  James  Rof»*» 
Rofs  for  one  year,  from  OcJober  1759  to  OcJober  1760,  warranted  iBiac 
in  good  health  at  the  time  of  making  the  policy :  the  fact  was,  that   P'31* 
Sir  James  had  received  a  wound  at  the  battle  of  La  Feldt  in  the 
year  1747,  in  his  loins,  which  had  occafioned  a  partial  relaxa- 
tion or  palfy,  fo  that  he  could  not  retain  his  urine  orfeces,  and 
which  was  not  mentioned  to  the  infurer.     Sir  James  died  of  a 
malignant  fever  within  the  time  of  the  infurance.     All  the  phy- 
Ccians  and  furgeons,  who  were  examined  for  the  plaintiff,  fwore, 
that  the  wound  had  no  fort  of  connection  with  the  fever;  and 
that  the  want  of  retention  was  not  a  diforder,  which  (hortened 
life,  but  he  might,  notwithftanding  that,  have  lived  to  the  com- 

8  mon 


584  OF  INSURANCE    tfPON    LIVES. 

CHAP,  rnon  age  of  man  "  and  the  furgeons  who  opened  him,  faid,  that 
t  ^  his  inteftines  were  all  found.  There  was  one  pbyfician  examined 
for  the  defendant,  who  faid,  the  want  of  retention  *was  paraly- 
tick  j  but  being  afked  to  explain,  he  faid,  it  was  only  a  local 
palfy,  arifing  from  the  wound,  but  did  not  affect  life  :  but  on 
the'  whole  he  did  not  look  upon  him  as  a  good  life. 

Lord  Mansfield.  —  "  The  queftion  of  fraud  cannot   exift  in 
this  cafe.     When  a  man  makes  infurance  upon  a  life  generally, 
without  any  reprefentation  of  the   (late  of  the  life  infured,  the 
infurer  takes  all  the  riik,  unlefs    there  was  fome  fraud  in    the 
perfon  infuring,  either   by  his  fuppreffing   fome  circumftances, 
which  he  knew,  or  by  alleging  what  was  falfe.     But  if  the  per- 
fon infuring  knew  no  more  than  the  infurer,  the  latter  takes  the 
lilk.     In  this  cafe  there  is  a  warranty,  and  wherever  that  is  the 
cafe,  it  muft  at  all  events  be  proved,  that  the  party  was  a  good 
life,  which  makes  the  queftion  on  a  warranty  much  larger  than 
that  on  fraud.     Here  it  is  proved  that  there  was  no  reprefenta- 
tion at  all,  as  to  the  ftate  of  life,  nqr  any  queftion  afked  about 
it:  nor  was  it  neccflary.     Where  an  infurance  is  upon  a  repre- 
fentation, every  material  circumftance  mould  be  mentioned,  fuch 
as  age,  way  of  life,   £c.     But  where  there  is  a  warranty,  then 
nothing  need  be  told  ;  but  it  muft  in  general  be  proved,  if  liti- 
gated, that  the  life  ivast  in  faff,  a  good  one,  andfo  it  may  be,  though 
he  have  a  particular  infirmity.     The  only   queftion  is,  Whether 
fa  was  in  a  reafonable  good  Jlate  cj  'health  ,  and  fitch  a  life  as  ought 
to  be  infured  on  common   terms?      The  jury,  upon  this    direc- 
tion, without  going  out  of   court,    found  a  verdict  <for  the 
plaintiff. 

In  a  fubfequent  cafe,  the  fame  rule  of  decifion  was  recom- 
Poofejliitt.  mended  and  enforced.     It  was  an  a&ion  on  a  policy  on  the  life 


f  Sir  Simem  &i/0r/'Bart.  from  the  ift  of  April  1779  to  the  ift 
1780.  *  of  'April  1780,  and  during  the  life  of  Eliza  Edgly  Ewer.  This 
policy  contained  a  warranty  that  Sir  Simeon  was  about  5  7  ye-ars 
of  age,  and  in  good  health  on  the  nth  of  May  1779,  aruHhat 
Mrs.  Ewer  was  about  78  years  of  age.  The  defendant  at  the 
trial  admitted,  that  Sir  Simeon  m&  Mrs.  Ewer  were  of  the  refpec- 
tive  ages  mentioned  in  the  warranty  ;  that  he  died  before  the  ift 
of  April  1780,  and  that  (lie  was  living.  Two  queftions  were 

in- 
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intended  to  have  been  made ;  id,  As  to  the  plaintiff's  intereft:  C  H  A  I 
ad,  On  fte  warranty  of  health.  The  former  was  difpofed  of  ._  ^.' _, 
'by  the  plaintiff  having  proved  a  judgment  debt.  As  to  the  lat- 
ter, it  appeared  in  evidence,  that,  although  Sir  Simeon  was 
troubled  with  fpafms  and  cramps  from  violent  fits  of  the  gout, 
he  was  in  as  good  health,  when  the  policy  was  underwrit- 
ten, -as  he  had  been  for  a  long  time  before.  It  was  alfo  proved 
by  the  broker,  who  effected  the  policy,  that  the  underwriters 
were  told,  that  Sir  Simeon  was  fubjecT:  to  the  gout.  Dr.  Heberden 
and  other  gentlemen  of  the  faculty  were  examined,  who  proved 
that  fpafms  and  convulfions  were  fymptoms  incident  to  the 
gout.  , 

Lord  Mansfield.-—"  The  imperfection  of  language  is  fuch 
that  we  have  not  words  for  every  different  idea  ;  and  the  real 
intention  of  parties  mud  be  found  out  by  the  fubjeft  matter. 
By  the  prefent  policy,  the  life  is  warranted,  to  fome  of  the  un- 
derwriters in  health^  to  others  in  good  health  ;  and  yet  there  was 
no  difference  intended  in  point  of  fa£t.  Such  a  warranty  can 
never  mean  that  a  man  has  not  the  feeds  of  a  diforder.  We  are  all 
born  with  the  feeds  of  mortality  in  us.  A  man,  fubjeft  to  the 
gout,  is  a  life  capable  of  being  infured,  if  he  has  no  ficknefs  at 
the  time  to  make  it  an  unequal  contradi."  There  was  a  verdict 
for  the  plaintiff." 

In  a  former  chapter  we  faw,  that  when  the  rifk  is  entire,  and  vide  ante* 
it  is  once  begun,  there  ihall  be  no  apportionment  or  return  of 
premium,  though  it  fhould  ceafe  the  very  next  day  after  it  com- 
menced. The  fame  rule  is  applicable  in  every  refpeft  to  the 
premium  on  life  infurances ;  for  the  contract  is  entire,  and  if 
the  perfon  whofe  life  is  infured  fhould  put  an  end  to  it  the  next 
day  after  the  rifk  commences,  though  the  underwriter  is  dif- 
charged,  there  would  be  no  return  of  premium.  This  has  never 
been  decided  in  any  judicial  determination  exprefsly  on  the  point, 
but  it  has  frequently  been  declared  to  be  the  law  upon  the  fub- 
jeft  by  the  learned  judges  in  the  courfe  of  argument,  when  re- 
turn of  premium  on  marine  insurances  was  the  point  under  dif- 
cuffion.  This  was  particularly  done  in  the  cafe  of  Tyrie  v.  Flet- 
cher, by  Lord  Mansfield,  when  delivering  the  judgment  of  the 
court.  "There  has  been  an  inftance  put,"  faid  his  Lordfhip, 
«  of  a  policy  where  the  meafure  is  by  time,  which  leems  to  me 
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*  to  be  very  fbrong  and  appofite  to  the  prefent  cafe  ;  and  that  is 
»  an  infurance  upon  a  man's  life  for  twelve  months.  There 
"  can  be  no  doubt  but  the  rifk  there  is  conflicted  by  the  mea- 
"  fure  of  time,  and  depends  entirely  upon  it :  for  the  under- 
"  writer  would  demand  double  the  premium  for  two  years,  that 
"  he  would  take  to  infure  the  fame  life  for  one  year  only;  In 
"  fuch  policies,  there  is  a  general  exception  againft  fuicide.  If 
<c  the  perfon  puts  an  end  to  his  own  life  the  next  day,  or  a  month 
<f  after,  or  at  any  other  period  within  the  twelve  months,  there 
"  never  was  an  idea  in  any  man's  breaft,  that  part  of  the  pre- 
((  mium  fhould  be  returned." 

789.  Afterwards  in  the  cafe  of  Bertnon  v.  Woodbrldge,  Lord  Manf- 
feld  laid  down  the  fame  do&rine.  "  In  an  infurance  upon  a 
"  life,  with  the  common  exception  of  fuicide,  and  the  hands  of 
"  juflice,  if  the  party  is  executed,  or  commit  fuicide,  in  twenty. - 
*f  four  hours,  there  {hall  be  no  return.** 

From  thefe  opinions,  which  have  been  frequently  repented  in 
other  cafes,  the  law  upon  the  fubjecT:  of  return  of  premium,  as 
applicable  to  life  infurances,  feems  perfectly  afcertained :  becaufe, 
except  in  the  cafe  of  fuicide  or  a  public  execution,  the  queftion 
can  never  arife. 


(.5«7    ) 

CHAPTER    THE    TWENTY-THIRD 
Of  Infurance  againft  Fire. 


N  infurance  of  this  fort  is  a  contract,  by  which  the  infurer,   CHAP, 
in  confideration  of  the  premium  which  he  receives,  under-    ^       ^ 
takes  to  indemnify  the  infured,   againft  all  lofles,  which  he  may 
fuftain  in  his  houfe,  or  goods,  by  means  of  fire,  within  the  time 
limited  in  the  policy.     To  enter  upon  a  detail  of  the  various  ad- 
vantages, which  mankind  have  derived  from  this  fpecies  of  con- 
tract,  would  Ipe  a  wafte  of  time;  becaufe  they  are  obvious  to 
every  underftanding.     As  little  doe?  it  fall  within  the  compafs  of 
my  plan  to  enumerate  the  various  offices  that 'have  been  inftituted 
for  the  purpofe  of  infuring  property  againfl  fire  j  or  the  rules 
and  regulations,  by  which  they  are  feverally  governed.     Some 
of  them  have  been  inftituted  by  royal  charter;   others  by  deed 
inrolled;   and  others  give  fecurity  upon  land  for  the  payment  of 
lofles.     The   rules,  by  which  thefe  focieties  are  governed,  are 
eftabliihed  by  their  own   managers,  and  a  copy  given  to  eyery 
perfon  at  the  time  he  irifures  ;    fo  that,,  by  his  acquiefcence,  he   See  i  H, 
fubmits  to  their  propofals,  and  is  fully  apprized   of  thole  rules,     *^ 
upon  the  compliance  or  non-compliance  with  which  he  will  or 
will  not  be  entitled  to  an  indemnity.  , 

The  conftru6Hon  to  be  put  upon  thofe  regulations  has  but 
feldom  become  the  fubjecl:  of  judicial ,  enquiry  ;  few  inftances. 
only  having  occurred  in  our  refearches  upon  this  occafion.  In 
the  propofals  of  the  London  AfTurance  Company,  and  fome  of 
the  other  offices,  there  is  a  claufe  by  which  it  is  provided,  that 
they  do  not  hold  themfelves  liable  for  any  lofs  or  damage  by  fire, 
happening  by  any  invafion,  foreign  enemy,  or  any  military  or 
ttfurped power  whatfoever.  It  became  a  queftion,  what  fpecies  of 
infurre£Hon  fhould  be  deemed  a  military  or  ufurped  power 
within  the  meaning  of  this  provifo.  It  was  held  by  the  court  of 
Common  Pleas  againft  the  opinion  of  Mr.  Juftice  Gould,  that  it 
could  only  mean  to  extend  to  houfes  fet  on  fire  by  means  of  an 
invafion  from  abroad,  or  of  an  internal  rebellion,  when  armies 
are  employed  to  fupport  it. 
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CHAP.        The  cafe  in  which  this  queftion  arofe,  was  an  a£Hon*of  cove- 

Y  VI  TT 

t  '  t   nant  againft  the  defendants  upon  a  policy  of  infurance  of  a  malt- 

Drinkwater  ing  office  of  the  plaintiff  at  Norwich  from  fire,  in  which  policy 
poratio^of  tliere  was  a  P1"0^0  tnat  tne  corporation  (hould  not  be  liable  in 
the  London  cafe  the  fame  (hall  be  burnt  by  any  invafion  by  foreign  enemies, 
°r  any  ipih'tary  or  ufurped  power  whatfoever,  and  that  the  de- 
fendants had  not  kept  their  covenants,  to  the  plaintiff's  damage. 
The  defendants  plead  firft  the  general  iffue,  that  they  have  not 
broke  their  covenants,  and  thereupon  iflue  is  joined.  2dly, 
They  plead  that  it  was  burnt  by  an  ufurped  power;  the  plaintiff  re- 
plies, that  it  was  not  buTntbyaw  ttfuiped  power  ^  and  thereupon  ifTue 
is  alfo  joined.  This  caufe  was  tried  at  Norwich  affizes  ;  a  verdi6l 
was  given  for  the  plaintiff,  and  469^  damages,  fubjecl  to  the 
opinion  of  the  court,  upon  the  following  cafe,  viz.  That  upon 
Saturday  the  27th  of  November,  a  mob  arofe  at  Norwich  upon 
account  of  the  high  price  of  provifions,  and  fpoiled  and  deftroyed 
divers  quantities  of  flour  •,  thereupon  the  proclamation  was  read, 
and  the  mob  difperfed  for  that  time.  Afterwards  another  mob 
arofe,  and  burnt  down  the  malting  office  in  the  policy  mentioned. 
The  queftion  is,  Whether  the  plaintiff  is  entitled  to  recover  in 
this  aclion  ?  This  cafe  was  twice  argued  at  the  bar,  and  the 
court  took  time  to  deliberate  j  after  which,  as  the  judges  differed 
in  opinion,  they  delivered  their  opinionsytr/W/;». 

Mr.  Juftice  Gould  was  of  opinion,  that  the  malting  office 
being  burnt  by  the  mob,  who  rofe  to  reduce  the  price  of  pro- 
vifions,  the  fame  was  burnt  by  an  ufurped  power  9  within  the  true 
intent  and  meaning  of  the  provifo  in  the  policy  :  to  (hew  that  it 
was  an  ufurped  power  for  any  perfon  to  affemble  themfelves,  to 
alter  the  laws,  to  fet  a  price  upon  victuals,  &c.  he  cited  Pop- 
hfim9  122.  where  it  is  agreed  by  the  juftices,  that  to  attempt 
fuch  a  thing  by  force  is  felony,  if  not  treafon ;  and  therefore 
judgment  ought  to  be  for  die  defendant. 

Mr.  Juflice  Batlurjl* — ""The  words,  "  ufurped  power ^  in  the 
provifo,  according  to  the  true  import  thereof,  and  the  meaning 
of  the  parties,  can  only  mean  an  invafion  of  the  kingdom  by  fo- 
reign enemies  to  give  laws  and  ufurp  the  government  thereof, 
or  an  internal  armed  force  in  rebellion,  affuming  the  power  of 
government  by  making  laws,  and  punifhing,  for  not  obeying 
thofe  laws.  The  plea  alleges  that  the  malting  office  was  burnt 
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by  an  ufurped  power  unlawfully  exercifed,  but  ,does  not  charge      xxiil. 
that  ufurped  power  as  a  rebellion  -,  that  a  mob  arofe  at  Norwich 
on  account  of  the  price  of  victuals,  and  as  foon  as  the   procla- 
mation was  read,  they  difperfed  *,   therefore  judgment  ought  to 
be  for  the  plaintiff." 

Mr.  Juftlce  Clive. — «  The  words  muft  mean  fuch  an  ufurped 
power  as  amounts  to  high  treafon,  which  is  fettled  by  the  25th 
of  Edward  Third.  The  offence  of  the  mob  in  the  prefent  cafe 
was  a  felonious  riot,  for  which  the  offenders  might  have  fuf- 
fered  j  but  it  cannot  be  faid  to  be  an  ufurped  power  $  therefor^ 
I  am  of  opinion  that  judgment  {houid  be  given  for  the  plain- 
tiff." 

Lord  Chief  Juftice  HriImot.^—«  Upon  the  beft  confideration 
I  am  able  to  give  this  cafe,  I  am  of  opinion,  that  the  burning 
of  the  malting  office,  was  not  a  burning  by  an  ufurped  power  within 
the  meaning  of  the  provifo.  Policies  of  infurance,  like  all 
other  contracts,  muft  be  conftrued  according  to  the  true  inten- 
tion of  the  parties.  Although  the  counfel  on  one  fide  faid, 
that  policies  ought  to  be  conftrued  liberally;  on  the  other  fide, 
that  they  ought  to  be  conftrued  ftri£tly ;  in  a  doubtful  cafe  I 
think  the  turn  of  the  fcale  pught  to  be  given  againft  the  fpeaker, 
becaufe  he  has  not  fully  and  clearly  explained  himfelf.  The 
imperfeclkm  of  language  to  exprefs  our  ideas  is  the  occafion 
that  words  have  equivocal  meanings ;  and  it  is  often  very  un- 
certain what  the  parties  to  a  contract  in  writing  mean.  When 
the  ideas  are  fimple,  words  exprefs  them  clearly  ;  but  when  they 
are  complex,  difficulties  often  arife :  and  men  differ  much  about 
the  ideas  intended  to  be  conveyed  by  words  :  In  the  prefent 
cafej  what  is  the  true  idea  conveyed  to  the  mind  by  the  words 
ufurped  power  ?  The  rule  to  find  it  out  is  to  confider  the  words 
of  the  context,  and  to  attend  to  the  popular  ufe  of  the  words,  ac- 
cording to  Horace^  Arbitnum  eflt  et  jus,  et  norma  loquendi.  My 
idea  of  the  words,  burnt  by  an  ufurped  power ,  from  the  context  is, 
that  they  mean  burnt  or  fet  on  fire  by  occafion  of  an  iuvafion 
from  abroad,  or  of  an  internal  rebellion,  when  armies  are  em- 
ployed to  fupport  it,  when  the  laws  are  dormant  and  filent,  and 
firing  of  town?  are  unavoidable  ;  thefe  are  the  outlines  ot  the 
picture  drawn  by  the  idea,  which  thefe  words  convey  to  my 
mind.  The  time  of  the  incorporation  of  this  focuity  of  the  Lon- 
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AlTurance  Company,  was  foon  after  a  rebellion  in  this  king- 
j  ancj  jt  was  not;  fo  romantic  a  thing  to  guard  againll  fire  by 
rebellion,  as  it  might  be  now  ;  the  time,  therefore,  is  an  argument 
with  me  that   this  is  the  meaning  of  thefe  words.     Rebellious 
mobs  may  be  alfo  meant  to  be  guarded  againft  by  the  proviio, 
becaufe  this  corporation  commenced  foon  after  the  rioc  a6b  ;  and 
if  common  mobs  had  been  in  their  minds,  they  would  have  made 
ufe  of  the  word   mob.     The  words   "  ufurped  power,"  may  have 
a  great  variety  of   meanings  according    to   the   fubject  matter 
where    they  are   ufed,  and  it   would  be  pedantic  to   define  the 
.words  in  their  various  meanings;  but  in  the  prefent  cafe,  they 
cannot  mean   the  power   ufed   by  a  common    mob.,    It  has  not 
been  faid,that  if  one,  or  fifty  perfons  had  wickedly  fet  this  houie 
on   fire,  that   it  would  be    within   the   meaning   of  the  words 
uj'urped  power.     It  has  been  objected  that  here  was  an  ufurped 
power  to  reduce  the  price  of  viduals,  but  this  is  pare  of  the  power 
of  the  crown' 5  and  therefore   it  was  an  ufapfdpowfri  but  the 
king  has  no  power  to  reduce  the  price  of  victuals.     The  differ- 
ence between  a  rebellious  mob,  and  a  common  mob,  is,  that  the 
firft  is  high  treafon  ;   the  latter  a  riot  or  a  felony.     Whether  was 
this  a  common  or  a  rebellious  mob  ?    The   firit   time  the  mob 
riles,  the   magiftrates  read   the  proclamation,  and  the  mob  dif- 
perfe  -,  they  hear  the  law,  and  immediately  obey  it.      The  next 
day  another  mob  rifes  on  the   fame   account,   and  damages  the 
houfes  of  two  bakers  ;  thirty  people  in  fifteen  minutes  put  this 
army   to  flight,   they  were   difperfed    and    heard    of   no   more. 
Where   are   thefpecies  belli  which  .Lord  Hale  defcribes  ?     This 
mob  wants  an  univerfality  of  purpofe  to  deftroy,  to  make  it  a  re- 
bellious mob,  or  high  treafon.      I  Ha/Ss  P.  C.  135.    There  mull 
be  an  univerfality,  a  purpofe  to  deflroy  all  houfes,  ^//inclofurcs, 
all  bawdy  houfes,  &c.     Here  they  fell  upon  two  bakers  and  a 
miller,  and  the   mob  chaftized  thefe  particulat  perfons  to  abate 
the  price  of  provifions  in  a  particular  place  :  this  does  not  amount 
to    a  rebellious  mob.     When  the  laws   are  executed   with  fpi- 
rit,  mobs  are  eafily  quelled  ;  fometimes   a  courageous   aft  done 
by  a  fingle  perfon  will  quell  and  difperfe  a  mob.     And  fometimes 
the  wiidom  of  an  individual  will  do  the  fame,  as  is  thus  beauti- 
fully defcribed,  by  Virgil, 


Ac  veluti  magno  In  populo  cum f ape  coorta  eft 
is  ignobile  vulgus, 
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*Jamque faces  etfaxa  volant :  furor  arm  i  mini  ft  rat.  A     • 

Tuni  pietate  gravemt  ac  mentis  >  ft  forte  virum  qu,  in  . 

Confpfxtre^  Jilent)  arreclifque  auribws  adjlant : 
Hie  regit  dictis  animos^  et  pectora  wulcet. 

But  amongft  armies,  the  laws  are  filenced,  and  the  wifdom 
or  courage  of  an  individual  will  fignify  nothing.  Upon  the 
whole,  I  am  of  opinion,  that  there  muil  be  judgment  for  the 
plaintiff:"  and  accordingly  the  pojlea  was  ordered  to  be  delivered 
to  the  plaintiff,  by  three  judges  againft  one. 

The  Sun  Fire  Office  has  ufed  words  of  a  larger  and  more  ex- 
tenfive  import  than  thofe,  which  were  the  fubje£t  of  difcuflion 
in  the  lait  cafe  ;  for  tne  proprietors  of  that  company  declare, 
that  they  will  nor  pay  any  lofs  or  damage  by  fire,  happening  by 
any  invafion,  foreign  enemy,  civil  commotion^  or  any  military  or 
ufurped  power  whatfoever'.  A  cafe  has  unfortunately  ariien, 
in  which  the  meaning  of  thefe  words,  civil  commotion t  iras  been 
the  fubject  of  judicial  enquiry. 

An  action  was  brought  on  a  policy-of   infurance  to  recover   Lang{j,ie  v. 
from  the  Sun  Fire  Oilice  a  fatisfaciion   ior  damage  done  to  the    Maf°n  A*& 
plaintiff's  houfes  and  goods  by  the  rioters,  who,   it  is  very  well  ac  Gu'id- 
known,  and  hiflory  will  inform  posterity,  in  June  1780,   to  the   hall»M'ch- 
terror  and  difmay  of   the   inhabitants  of  London,  travcried  that 
city  for  fevcral  uays   burning    and    deitroyiug  Roman    Catholic 
chapelsi  public  prifons,  and   the   houfes  of  various  individuals  i 
the  ouenffible  purpofe  oi  their  a-fTe  nib  ling   being  to  procure  the 
repeal  of  a  wife   and   humane  law,   (which  had  palled  for  fome 
indulgencies  to  Roman  &//W/t\f,)l  and   who  were  at  lail  only  dii- 
perfcd   by  military  force.      As   the   circumitc»nccs  of  thefc  riots 
\vere  very  recent,  they  were  not  minutely  gone  into  at  the  trial. 
It  was,  however,  fuiliciently   proved,    that  the  ptaintiif,  on  ac- 
count >of   his   religion,    (being    a.  R-jman   Catholic],    had   been 
amongd  others,  felcdled  as  an  o'ojecl;  of  the  r«ge  of  the  times, 
and  that  his  houfes  and  effects  were  fet  on  fire.     The  office  de- 
fended this  action,  confidering  that  they  were  protected  by  the 
article  juft  recited,   namely,  "That  they  would  not  anfwer  for 
*«  any  lofs,  occafioned  by  an  invaSon,  ioreign  enemy,  .civil  cym^ 
<4  tmiion,  or  any  military  or  ufurped  power  whatever."     This  ' 
point  was  argued'much  at  length  by  thecounfei  on  both  fides. 

T  T  4  Lord 
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Lord  Mansfield.^ — u  Gentlemen  of  the  jury,  this  is  an  action 
brought  by  the  plaintiff  againft  the  defendants  upon  the  policy 
of  infurance  mentioned  in  the  pleadings,  for  the  value  of  pro- 
perty, which  was  confumed  by,  fire.  Moft  undoubtedly,  every 
man's  leaning  muft  be  to  the  fide  of  the  plaintiff,  in  order  to  di- 
»  vide  the  lofs  in  fo  great  a  calamity.  But  that  leaning  muft  be 
governed  by  rules  of  law  and  juftice  :  and  the  only  qucftion  that 
arifes  for  your  determination  and  that  of  the  court,  is  fingly  upon 
the  conftru&ion  of  two  words  in  the  policy.  It  will  be  necefi 
fary,  in  order  to  inveftigate  this  matter,  to  go  into  the  hiftory, 
which  has  been  opened  and  explained  to  you,  of  other  infurance 
policies.  In  the  year  1720,  the  London  Affurance  Company  put 
into  their  policies  all  the  words  here  ufed,  except  civil  commotion. 
Whatever  fire  happens  by  a  foreign  enemy  is  clearly  provided 
againft  :'when  they  burn  houfes,  or  fet  fire  to.  a  town,  that  is 
alfo  provided  for.  What  is  meant  by  military  or  ufurped  power? 
Vide  fupaa.  They  are  ambiguous  ;  and  they  feem  to  have  been  the  fubjeft  ot 
a  queftion  and  determination.  They  muft  mean  rebellion,  where 
the  fire  is  made  by  authority:  as  in  the  year  1745,  the  rebels 
came  to  Derby,  and  if  they  had  ordered  any  part  of  the  town,  or 
a  fingle  houie  to  be  fet  on  fire,  that  would  have  been  by  autho- 
rity of  a  rebellion.  That  is  the  only  diftinclion  in  the  cafe — • 
it  muft  be  by  rebellion  got  to  fuch  a  head,  as  to  be  under  au- 
thority. In  the  year  1726,  fome  years  after  the  London  Aim- 
rance  Company  had  done  it,  the  Sun  Fire  office  put  in  the  ex- 
ception ;  and  in  j  727,  they  put  in  other  words  :  they  do  not  keep 
to  the  form  of  the  London  Affurance  :  they  do  not  fay  by  invafion 
from  foreign  enemies  merely:  they  clearly  provide  againft  re. 
bellion,  determined  rebellion,  with  generals  who  could  give  or. 
ders.  Though  this  be  fo  guarded,  the  Sun  Fire  Office  did  not 
think  it  anfwered  their  pu-  pofe  ;  and  therefore  they  took  the 
words  civil  commotion.  Not  only  ufing  thofe  words,  applicable  to 
guard  againft  a  foreign  enemy,  againft  a  rebellion,  where  there 
are  officers  and  leaders,  that  can  give  authority  and  power  ;  but 
they  add  other  words,  as  general  and  untechnical  as  can  f)offibly 
be  ufed:  civil  commotion >  not  civil  commotion  that  amounts  to  high 
ireafon.  They  avoid  faying  civil  commotions  that  amount  to 
felony :  they  avoid  faying  civil  commotions  that  amount 
to  mifdemeanors :  but  they  ufe  a  general  expreffion  "  if  the  mif- 
chief  happens  from  a  civil  commotion,"  taking  the  largeft  and 
moft  general  fenfe  of  the  words  that  the  language  will  allow:  they 

do 
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do  not  even  fay  a  riot.     It  may  be  a  queftion  in  point  of  law,  CHAP. 
whether  an  aflembly  or  multitude  be  a  riot.     In  that  cafe,  they 
do  not  lay  committing  a  felony,  but  fpeak  of  fire  occafioned  by 
civil  commotion.     The  fingle  queftion  is,  Whether  this  has  been 
a  civil  com.ncdon  ?     If  th^re  be  a  cafe  to  which  thefe  words  can 
be  applicable,    it   is  to  a  cafe  of  this  fort.     I  cannot  fee  any  of 
the  o.nerworus,  to  which  it  can  be  applied.     Ufurped  power 
takes  in  reunion,  acting  by  ufurped  powers  amongft  themfelves. 
From  a  foreign  enemy  the  office  is  fecured.     But  what  is  a  civil 
commotion  ?     It  is  iomething  elfe.     The  prefent  was  an  infur- 
redtion  ql  the  people  refifting   all  law,  fetting  the  protection  of 
the  government  at  nought,  taking  from  every  man,  who  was  the 
object  of  tneir  refentment,  that  protection,  as  appears  from  the 
evidence  given  by  the  witnefles  upon  the  facts,  and  which  you 
all  Icnow  as  well  as  if  no  witnefles  had  been  produced.  Mrhatwas 
the    object    and  end  of   this    violent   infurrection  ?     It    took 
place  in  many  parts  of  the  town  at  the  fame  time,  and  the  very 
fame  night  •,  the  mob  were  in    Broad  Jlreet^   Si.  Catharine's^  in 
Colmau-Jlreet )  at  Blackfriars  Bridge,  and  at  the  plaintiffs.    What 
is  the  object  ?     General  dejir  notion  >  general  confujton.     It  certainly 
•was  meant  to  aim  at  the  very  vitals  of  tke  conflitution.     It  was  not 
a  private  matter,  under  the  colour  of  popery  only,  to  deftroy  all 
Papifts  under  a  pretence  or  a  cry  of  No  popery.     But  the  general 
object  was  deftruction   and    confujton.       The  Fleet  Prifon   was 
burnt  down :  Newgate  was  burnt  down  the  nigh,t  before.     The 
King's  Bench  Prifon  is  burnt,  and  all  the  prifoners  fet  at  liberty. 
The  new  Bridewell  is  burnt :  the  Bank  attacked  :  consider  the 
confequences,  Tf  they  had  fucceeded  in  deftroytng  the  Bank  of 
England.     The    Excife    and  Pay   Offices   in  Broad Jlreet  were 
threatened.     Military  refiftance,   and  an   extraordinary  ftretch 
were  made  and  juilified  by  neceflity.     There  was  a  great  deal 
of  firing,  many  men  were  killed  j  and  the  houfes  of  a  vaft  num- 
ber of  Papifts   were  burnt  and  deftroyed.     What  is  this  but  a 
civil  commotion  ?     No  definition   has  been  attempted  to  be  given 
of  what  it  is.     It  is  faid,  that  this  is  a  civil  commotion  diftinct 
from   ufurped  power  and   rebellion.     It  is   admitted  that  this 
kind   of  infurrection  may  amount  to  high  treafon  :  and,  to  be 
fure,  it  may.     But  the  office  do  not  put  their  expectation  upon 
trying,   whether   they   were    guilty    of  high  treafon    or    not. 
There  is  no  manner  of  doubt,  that  this  was  an  infurrection  for  a 
grand  purpofe,  to  take  from  a  fet  of  men  the  protection  of  the 

law. 
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law.  That  is  levying  war  againft  the  king  -,  there  is  not  any 
doubt  of  it.  It  is  not  put  upon  that,  but  on  the  ground  of  a  civil 
commotion.  It  is  not  an  occafional  riot,  that  would  be  another 
queflion.  I  do  not  give  any  opinion  what  that  might  be:  You 
will  give  your  opinions,  whether  the  'facts  of  this  cafe  bring  it 
Within  the  idea  of  a  civil  commotion.  I  think  a  civil  commo- 
tion is  this ;  an  infurrecYion  of  the  people  for  general  purpofea, 
though  it  may  not  amount  to  a  rebel  lion,  where  there  is  an 
ufurped  power.  If  you  think  it  was  fuch  an  mfurre£tion  of  the 
people  for  the  purpofes  of  general  mifchicf,  though  not  amount- 
ing to  a  rebellion,  but  within  the  exception  of  the  policy,  you 
will  find  for  the  defendants.  If  not,  you  will  find  for  the  pLin- 
liff."  The  jury,  agreeably  to  the  Chief  Juftice's  direction* 
found  for  the  defendants."  (a). 

When  a  fire  happens,  and  the  party  fuftains  a  lofs  in  confe- 
quence  of  it,  he  is  bound  by  the  printed  propofals  of  molt  of  the 
focieties,  to  give  immediate  notice  thereof  to  the  office  in  which 
he  is  infured  j  and  as  foon  aspoiTible  afterwards,  or  within  a  H- 

(0)  In  a  polity  of  infurance  againft  lofs  by  fire  fro.n  hilf  a  year  to  Haifa  year,  the 
infured  agreed  to  pay  the  premium  half-yearly  **  as  long  as  the  affurers  fhould  agree  to 
accept  the  fame,  within  15  flays  after  the  expiration  of  the  former  half  year  j"  and  it  was; 
alfo  Itipulated  that  no  infurance  fhould  take  place  till  the  premium  was  actually  paid  j 
a  lofs  happened  within  15  days  after  the  end  of  one  halt  year,  wbut  before  the  premium 
for  the  next  was  paid  j  and  it  was  held  that  the  affurers  were  not  liable,  though  the  af- 
fu/ed  tendered  the  premium  befote  the  end  of  the  15  days,  but,after  the  lofs. 

The  defendants  in  the  above  caufe  weie  members  of  a  fociety  at  Liverpool,  for  the 
infurance  of  property  from  lire  ;  but  foon  after  the  decifion,  die  Royal  Exchange  Affu- 
j-ance  Company,  the  Phcen'x,  and  fome  other  Infurance  Companies,  gave  notice  that 
they  did  not  mean  to  take  advantage  of  the  judgment  to  pronounced,  but  would  hold 
themfelves  liable  for  any  lofs  during  che  15  days  that  were  allowed  for  the  payment  of 
the  infurance  upon  annual  policies,  and  all  other  policies  of  a  longer  period  But  that  po  » 
Ikies  for  a  fhorter  period  than  a  year  would  ceafe  at  fix  o'clock  in  the  evening  of  the 
day  mentioned  in  the  pc^icy.  Still,  in  a  fublequent  cafe  againft  the  Sun  Fire  Office, 
which  had  advertized,  the  Court  held,  notwithftanding  this  advertifement,  the  allured 
having  had  notice,  before  the  expiration  ofihe  year,  to  pay  an  increafed  premium  for 
the  year  enfuing,  otherwife  (Key  would  not  continue  the  infurance,  which  the  affured 
refuted,  that  the  office  was  not  liable  for  a  lofs  which  had  happened  within  15  days 
from  the  expiration  of  the  year,  for  which  the  infurance  had  been  made,  though  the 
allured,  after  the  lofs  and  before  the  15  days  expired,  tendered  the  fell  premium,  which 
had  been  demanded,  the  court  being  of  opinion  that  the  effitt  of  the  whole  contract  was 
enly  to  give  the  affured  an  option  to  continue  the  affurance  or  not  during  15  days 
after  the  expiration  of  the  year,  by  p<ying  the  premium  for  the  year  enfuing,  notwhh- 
{landing  an  intervening  lofs,  provided  the  office  had  not,  before  the  end  of  the  year, 
d.urrnined  the  option,  by  giving  notice  that  they  would  not  renew  the  c-.ntradl  upon 
the  Lrns  terms. 

mited 
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mitted  time  according  to  the  regulations  of  feme,  to  deliver  in  as  c  M  A  i\ 
particular  an  account  of  his  lofs,  or  damage,  as  the  nature  of  the  XXtli. 
cafe  will  admit;  and  make  proof  of  the  fame,  by  his  oath  or 
affirmation,  by  books  of  accounts,  or  fuch  other  vouchers  as  (hall 
be  required,  or  as  (hall  be  in  existence.  It  is  alfo  necefiary 
that  the  infured  fiiould  procure  a  certificate  under  the  hands  of 
the  minifters  and  churchwardens,  together  with  fome  other  re- 
putable inhabitants  of  the  pariih,  not  concerned  in  fuch  lofs, 
importing,  that  they  are  well  acquainted  with  the  character  and 
circumtlances  of  the  fufFerer  or  fufferers  ;  and  do  know,  or  verily 
believe,  that  he,  (he,  or  they,  have  really,  and  by  misiortuire 
fuftained  by  fuch  fire  th-  iofs  and  damage  therein  mentioned  («). 
When  any  Ipfs  is  fettled  and  ad  jailed,  the  furthers  "are  to  receive 
immediate  fatisfa£tion,  without  any  deduction. 

> 

In  the  Lex  Mercatoria  it  is  faid,  that  policies   on  houfes  and   Bea*es.^K 

lives  admit  of  no  average.    That  this  is  true  of  the  latter  cannot 

be  denied,  as  we  have  already  (hewn  in  the  preceding    chapter;* 

becaufe  the  payment  of  the  whole  fum  depends  upon  one  fmgle 

event,   which  mufc  wholly  happen,  or  not  at  all.     But   that   it 

cannot  be  true  of  infurances  againit  fire  either  of  houfes  or  goods 

is  equally  clear;  for  houfes  may  be  partially  damaged,  and  goods 

may  bepar:ui/fy  deftroyed.     In  which-  cafe,  as  infurance  is  a  con- 

tract of  indemnity,  the  end  of  the  contract  is  anfwered  by  put- 

ting the  party  in  the  fame  fituation  in  which  he  was  before  the 

accident  happened.     But  if  he  were  to  recover  the  whole  fum 

infused,  he  would  be  in  a  better  fituation,   which  the  law  will 

not  allow.    Indeed,  from  the   above   quotation   from  the  print-   Roya'  Et- 

ed  propofals  it   is  evident,  that   the  offices  confider  themfelves  |urJoU 

liable  for  partial  lofles.     Nay,  fome  of  them,  if  not  all,  exprefsly   company* 


undertake  to  allow  all  reafonable  charges,  attending  the  removal 
of  goods,  in  cafes  of  fire,  and  to  pay  the  fufferer's  lofs,  whether  p 
the  goods  are  deflroyed,  loft,  or  damaged  by  fuch  removal.  &c. 

Thefe  policies  of  infurance  are  not  in  their  nature  amgnaMe,   ^rfley^- 
for  they  are  only  contracts  to  make  good  the  lofs  which  the  &  Term 

,  Rep.  701. 


(a]  Since  the  three   rlrft  editions  of  this  woik  were  publifhed,  it  has  been  held  by  2,  H- 

the  Court  of  King's  Bench,  upon  a  writ  ofenor  from  the  Court  of  Common  Pleas,  that  ^g^a, 

the  printed  propofals,  containing  the  above  claufe,    are  to  be  confidered  as   pait  or"  the  Roiu 

policy:  and  that  the  procuring  fuch  a  certificate  is  a  condition  precedent  to  the  r  ght  of  i3urreli,  if-I. 

the  aflured  to   recover,  and  cannot  be  difyenfed   *ith,   even  though  the  minifhr  and  Black.  254. 

churchwardens  wiongtully  refufe  to  grant  the  ceuifkaie,  and  OldmaA 

v.  Bewick, 

«  o-  *  H-  Black* 

contracting  577.  n.(/j. 
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CHAP,  contracting  party  himfelf  (hall  fuftain  ;  nor  can  the  intereft  in 
XXIH.  them  be  transferred  from  one  perfon  to  another  without  the  con- 
fent  of  the  office  (a).  There  is  a  cafe  in  which,  by  the  propo- 
fals,  thefe  policies  are  allowed  to  be  transferred,  and  that  is, 
when  any  perfon  dies,  the  policy  and  intereft  therein  (hall  con- 
tinne  to  the  heir,  executor,  or  adminiftrator,  refpedively,  to 
whom  the  property  infured  fhall  belong  ;  provided,  before  any 
new  payment  be  made,  fuch  heir,  executor,  or  adminiftrator, 
do  procure  his  or  her  right,  to  be  indorfed  on  the  policy  at  tl-e 
faid  office,  or  the  premium  be  paid  in  the  name  of  the  faid  heir, 
executor,  or  adminiftrator.  But  in  all  other  cafes,  there  can 
be  no  alignment  ;  and  the  party  claiming  an  indemnity  muft 
have  an  intereft  in  the  thing  infured  at  the  time  of  the  lofs. 
Thefe  points  were  decided  in  two  caufes,  one  before  Lord 
Chancellor  King,  and  the  other  before  Lord  Ha'diuicke. 


On  the  28th  of  July  1721,  one  Richard  Ireland  took  out  from 
DaizeiUnd  theSun  Fire  Office,  a  policy  of  infurance,  whereby  it  was  wit- 
°  Bnwn's  nefled,  that  whereas  the  faid  Ireland  had  agreed  to  pay,  or  caufe 
Pari.  Cafes,  to  be  paid  to  the  faid  office,  the  fum  of  five  (hillings  within  fif- 
teen days  after  every  quarter-day,  for  the  infurance  of  his  houfe, 
being  the  Angelina  at  Gravefend,  with  his  goods  and  merchan- 
dize as  therein  after  exprefled  only,  and  not  elfewhere,  viz.  the 
dwelling-houfe,  not  exceeding  /joo/.  and  for  the  goods  in  the 
fame  only,  not  exceeding  5oo/. ;  and  for  the  ftable  only,  not 
exceeding  [oo/.  all  then  occupied  by  James  Peek,  from  lofs  and 
damage  by  fire  ;  and  fo  long  as  the  faid  Richard  Ireland  fhould 
duly  pay  or  caufc  to  be  paid  five  (hillings  a  quarter,  as  therein 
mentioned,  the  faid  fociety  did  bind  themfelves,  their  heirs, 
executors,  adminiftrators  and  afligns,  to  pay  and  fatisfy  the 
faid  Ireland,  his  executors,  adminiftrators,  and  afligns,  within 
fifteen  days  after  every  quarter-day,  in  which  he  (hould  fuffer  by 
fire,  his  lofs  not  exceeding  icoo/.  according  to  the  exact:  tenor 
of  their  printed  propofals.  The  policy  was  fubfcribed  the  2  8th 
°f'  J"h  J72i>  by  three  of  the  truftees  of  the  fociety.  Some 
confiderable  time  afterwards,  Richard  Ireland  died,  having 
made  his  will,  and  Anthony  his  fon  fole  executor  ;  who" 
brought  the  policy  to  the  office,  and  had  an  indorfement  made 
thereon,  that  the  fame  then  belonged  to  him  :  and  afterwards, 

(<)   But  in  marine  infuraoc?5>  the  policy  may  de  transferred,    DeUne>'  v.  Stpddart, 
6. 

namely* 


XXIII. 
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namely,  at  or  about  Chriftmas  1726,  he,  the  faid  Anthony  paid  CHAP* 
the  office  a  premium  of  twenty  fhillings  for  one  year's  infurance, 
from  Chrijlmas  1726,  to  Chri/lmas  17271  as  by  an  article  in  the 
propofals,  he  was  at  liberty  to  do.  On  the  24th  of  duguft 
1727,  a  fire  happened  at  Grwefend,  which,  among  others,  de- 
ftroyed  the  houfe  mentioned  in  the  policy  ;  and  fome  time  after- 
wards the  appellants  applied  to  the  office,  and  alleged,  that  they 
had  purchafed  the  houfe  and  goods  of  Anthcny  Ireland;  that  the 
fame  were  their  property  at  the  time  of  the  fire,  and  that  they 
had  an  affignment  of  the  policy  made  to  them,  at  the  fame  time 
that  the  houfe  and  goods  were  affigned ;  and  they  produced  an 
affidavit  made  by  the  appellant  Roger  Lynch,  in  which  he  fwore, 
that  his  lofs  and  damage  by  burning  the  faid  houfe,  amounted, 
at  a  moderate  computation,  to  5007.  and  upwards;  and  upon 
this  affidavit  was  indorfed  a  certificate  of  the  minifler,  church- 
wardens, and  other  inhabitants  of  Gravefend,  that  they  verily 
believed,  according  to  the  beft  of  their  information,  the  appel- 
lants had  fuftained  a  lofs  of  5oo/.  and  upwards.  But  neither  in 
the  affidavit  or  certificate,  was  any  mention  made  of  any  lofs 
being  fuftaired  by  the  appellants  by  the  burning  of  any  goods  in 
the  faid  houfe  ;  nor  was  any  affidavit  made  by  Anthony  Ireland^ 
in  whom  the  property  of  the  policy  was,  that  he  had  fuffered 
any  lofs.  The  appellants,  however,  infifted  that  the  office  fhould 
pay  them  icoo/.  for  their  lofs  fuftained  by  the  burning  of  the 
houfe  and  goods  ;  and  they  accordingly  filed  a  bill  in  Chancery, 
fetting  forth,  that  Anthony  Ireland  agreed  to  fell  and  aflign  to  the 
appellants  the  houfe,  ftables,  and  goods,  and  alfo,  at  the  fame 
time  agreed  to  affign  the  policy,  and  that  by  indenture  of  the 
24th  of  June  1727,  for  25o/.  Ireland  did  affign  to  the  appellants 
a  leafe  he  had  of  the  houfe  and  ftables  for  the  refidue  of  a  term 
of  70  years,  which  commenced  at  Midfummer,  16  Car.  2.  ;  but 
the  goods,  for  which  the  appellants,  as  they  alleged,  were  to 
pay  5 co/.  being  intended  for  one  Thomas  Church,  who  was  t3 
hold  the  inn  under  the  appellants,  Ireland,  by  deed  poll  of  the 
fame  date,  fold  the  fame  to  Church  for  his  own  ufe.  The  bill 
alfo  ftated,  thai  by  another  writing  of  equal  date,  Ireland  affigned 
the  policy,  and  all  money  and  benefit  thereof,  to  the  appellants. 
That  although  the  bill  of  fale  of  the  houlhold  goods  was  made  to 
Church,  yet,  as  the  appellants  paid  the  purchafe-rnoney  for  the 
fame,  Church  affigned  his  bill  of  fale  to  them,  for  fecuring  the 

money 
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C  H*A  P.  money  they  had,  paid  for  the  goods;  and  afterwards, by  another 
wr^ngj  releafed  to  the  appellants  his  benefit  and  interest  in  the 
policy.  The  bill  prayed  fatisfaftion. 

The  refpondents  put  in  their  anfwer,  in  which  they  fet  forth 
the  nature  and  method  of  the  infurances  made  by  the  office,  and 
admitted  the  policy  in  queflion,  and  the  appellants'  application, 
for  icooA  lofs:  but  faid,  that  the  affidavit  produced  was  not 
agreeable  to  the  propofals  ;  and  that  they  had  been  informed 
and  believed,  that  no  affign'ment  of  the  policy  was  made  to  the 
appellants,  nor  any  affignment  of  goods  made  to  them  by  Church) 
till  after  the  fire.  They  infilled,  that  the  policies,  iffued  by  the 
office,  were  not,  in  their  nature,  affignabie,  the  fame  being  only 
eonfracls  to  make  good  the  lofs  which  the  contracting  party  him- 
felf  fhould  fuftain  :  and  the  policy  in  queftion  was  fir  it  made  to 
R  chard  Ire/and,  to  pay  his  lofs,  and  was  afterwards  declared  by 
mdorfement  to  belong  to  jf&honp  Ireland;  and  that  no  other 
perfon  was  entitled  to  the  benefit  of  it.  The  caufe  proceeded  to 
HTue,  and  witnefies  were  examined  on  both  fides ;  and  upon  the 
appellants' own  evidence  it  appeared,  that  the  firft  difcourfe  be- 
tvveen  the  appellants  and' Mr.  Ireland  about  the  policy  was  after 
the  execution  of  the  affignment  of  the  houfe,  and  that  the  agree- 
ment (if  there  was  any)  about  the  policy  was  not  at  the  time 
when  the  apppellants  agreed  to  purchafe  IrelaniFs  term  in  tfte 
houfe.  It  appeared  further,  that  the  affignment  of  the  policy, 
though  bearing  date  before,  was  not  made  and  executed  till  fome 
time  after  the  fire  ;  fo  that  the  agreement  for  affigning  the  policy 
was  a  voluntary  conceflion  of  Ireland  without  any  confideration, 
and  independent  of  the  bargain  for  the  houfe,  and  never  made  till 
after  Ireland's  interert  in  the  policy,  as  to  the  houfe,  was  deter- 
mined, by  his  felling  his  intereft  in  the  thing  infured,  and  not 
carried  into  execution  Jill  the  thing  was  loft.  As  to  the  appel- 
lants' property  in  the  goods,  they  proved  an  affignment  from 
Church  to  them,  as  a  fecurity  for  goc/.  but  omitted,  in  their 
interrogatories,  the  material  queftion,  when  this  q/Jlgnment  was 
made :  though  the  refppnderits,  by  their  anfwer,  put  the  time 
plainly  in  iffue,  by  infifting,  that  it  was  after  the  fire  ;  and  it 
did  not  appear  that  the  appellants  ever  had  any  property  in  the 
goods.  The  refpondents  on  their  part  proved,  that  the  office 
did  not  infure  any  perfons  longer  than  they  continued  their  pro- 
perty 
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perty  in  the  thing  infured  ;  and  that  perfons  dealing  with  them 
might  not  be  miftaken,  fuch  notite  was  ufually  given. 

Lord  Chancellor  King. — "  Thefe  policies  are  not  infurances 
of  the  fpecific  things  mentioned  to  be  infured  ;  .nor  do  fuch  in- 
furances  attach  on  the  realty,  or  in  any  manner  go  with  the  fame 
as  incident  thereto,  by  any  conveyance  or  affignment :  but  they 
are  only  fpecial   agreements  with  the  perfons  infuring,   againft 
fuch   lofs  or  damage  as    they  may  fuftain.     The  party  infuring 
mud  have  a  property  at  the  time  of  the  lofs,  or  he  can  fuftain  no 
lofs  ;  and  consequently  can  be  entitled  to  no  fatisfaftion.    There 
was  no  contract  ever  made  between  the  office  and  the  appellants 
for  any  infurance  on  the  premifes  in  queftion.     Not  only  theex- 
prefs  words,  but  the  end  and  defign  of  the  contract  with  Ireland.  • 
do,  in  cafe  of  any  lofs,  limit  and  reftrain  the  fatisfa£Uon4:o  fuch 
lofs  as  mould  be  fu flamed  by  Richard  Ireland  only  ;  and  the  in- 
dorfement  on  the  policy  declared  that  right  to  his  executor  An- 
thony Ireland  only.     Thefe  policies  are  not  in  their  nature  affign- 
able;  nor  is  the  intereft  in  them  ever  intended  to  be  transfer- 
rable  from  one  to  another,   without  the   exprefs  cdnfent  of  the 
office.     The  tranfaftions  in  the  prefent  cafe,  by  changing  their 
property  backwards  and   forwards,  and  rendering  it  uncertain 
,  wnofe  the  true  property  is,  raife  a  fufpicion,  and  fully  juftify  the 
caution  of  the  office,  in  preventing  the  affignment  without  con- 
fent  of  the  managers,  which  method  is  puffued  by  all  the  infu- 
rance offices.     Beiides,  the  appellants'  claim  is  at  befl  founded 
only  on  an  affignment  never  agreed  for  till  the'perfon  infured  had 
determined  his  intereft  in  the  policy,  by  parting  with  his  whole 
property,  and  never  executed  till  the  lofs  had  actually  happened." 
His  lordfhip  therefore  difmifled  the  bill. 

Upon  this  decree  there  was  an  appeal  to  the  Houfe  of  Lords  ; 
and  after  hearing  counfel  on  both  fides,  it  was  ORDERED  AND 
ADJUDGED,  that  the  fame  mould  be  difmifled,  and  the  decree 
therein  complained  of  affirmed. 

A  few  years  afterwards  this  cafe  was  cited  with  approbation 
by  Lord  Hard<wicket  and  relied  upon  by  him  as  the  ground  of 
bis  opinion. 
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CHAP.  £nne  Strode^  having  fix  years  and  a  half  to  come  in  a  leafe  of 

v_     y-  '_-  ahoufe  from  the  plaintiffs,  on  the  syth  of  April  1734*  became 

TheSadiers'  a  proprietor  of  the  Hand-  in-  hand  Office,  by  infuring  the  turn  of 

V  400/.  orf  the  houfe,  for  feven  years;  and  on  paying  twelve  fhil- 


and  others     |[ngS  dowrl)   anci  three  pounds  fome  time  after,  the  Company 
agreed,  "  to  raife  and  pay,  out  of  the  effects  of  the  contribution 
"  ftock,  the  faid  fum  of  4oo/.   to  her,  and  her  executors,  ad- 
<c  miniftrators,  and  affigns,  fo  often  as  thvi  houfe  (hall  be  burnt 
*«"  down  within  the  faid  term,  unlels  the  directors  fhould  build 
*'  the  faid  houfe,  and  put  it  in  as  good  plight  as  before  uie  fire  ; 
«  and  on  the  back  of  the  policy  it  was  indorfed,  that  if  this  po- 
"  licy  (hould  be  afligned,  the  afiignment  muft  bt  entered  within 
"  twenty  -one    days  after  the  making   thereof."     Mrs.  Strode'* 
leafe  expired  at  Midfummcr  1740,  the  houfe  was  not  burnt  down 
till  the  January  after  1  740,  and  (he  made  an  alignment  of  the 
policy  to  the  plaintiffs  the  23d  of  February  after   1740.     The 
queftion  is,  Whether  the  plaintiffs,  the  aflignees  of  Mrs.  Strode, 
are  entitled  to  the  4OO/.  or  to  have  the  houfe  built   again  j  or 
whether  the  houfe  being  burnt  bown  after  Mrs.  Strode  's  property 
ceafed  in  it,  the  Company  are  obliged  to  make  good  the  lofs  to 
her  aflignee  of  the  policy  ?     The  Company  made  an  order,  fub- 
fequent  in  time  to  Mrs.  Stride's  policy  in  1738.  "  That,  whereas 
"  policies  expire  upon  the   property  of  the  infured's  ceafing,  if 
"  there  is  no  application  of  the  infured  to  aflign,  or  to  have  the 
"  lofs  made  up,  then  the  perfon  having  the  property  may  infure 
"  the  faid  houfe  in  the  faid  office,  notwithftanding  the  term  for 
«c  which  the  houfe  was  originally  infured  is  expired."     There 
was  evidence  read  for  the  plaintiffs  to  fhew  that  they  tendered 
the  aflignment  to  the  defendants,  to  enter  in  their  books,  but 
they  refufed  to  accept  of  it, 
i 

Lord  Chancellor  ffardundu<—«  During  the  progrefs  of  this 
caufe,  while  the  defendants  feemed  to  depend  chiefly  upon  the 
fubfequent  order,  I  was  of  opinion  againft  them.  But,  upon 
hearing  what  was  further  offered,  I  think  the  plaintiffs  are  not 
entitled  to  be  relieved.  There  may  be  three  queftions  made  in 
this  caufe.  Firft,  Whether  this  accident,  which  has  happened, 
is  fuch  a  lofs,  as  obliges  the  defendants  to  make  fatisfaclion  to 
the  plaintiffs  "t  Secondly,  Whether  upon  the  terms  of  the  ori- 
ginal policy,  the  office  is  obliged  to  do  it  ?  Thirdly,  which 
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is  rather  confequential  of  the  former,  Whether  the  plaintiffs  are  c  H  A  p' 
properly  aflignees  of  Mrs.  Strode  under  this  policy  ?  If  this  mat- 
ter  reded  fingly  upon  the  policy  itfelf,  I  (hould  not  think  it  fuch 
a  lofs,  as  would  oblige  the  defendants  to  make  fatisfa&ion. 
Under  this  policy,  the  ftate  of  the  cafe  is,  Mrs.  Strade  was  only 
a  leffee,  her  time  expired  at  Midfummer  1740,  the  houfe  was 
burnt  down  in  January  after,  within  the  f even  years  ;  the  plain- 
tiffs, the  Sadlers'  Company,  were  ground  landlords;  and,  entitled 
to  the  reverfion  of  the  term :  upon  the  23d  of  February,  feven 
months  after  the  expiration  of  the  term,  and  one  month  after  the 
fire,  the  alignment  was  made,  and  in  confideration  of  five  fhil- 
lings  only;  fo  that  it  mud  be  taken  as  a  voluntary  afiignment, 
as  it  (lands  before  me.  It  has  been  infilled,  on  the  part  of  the 
defendants,  that  the  plaintiffs  are  not  entitled  to  recover,  as 
(landing  in  the  place  of  Mrs.  Strode,  becaufe  (he  had  no  lofs  or 
damage,  her  intereft  ceafing  before  the  fire  happened.  And 
this  introduces  the  fecond  and  third  queftions.  I  am  of  opinion* 
it  is  neceffary  the  party  infured  fiiould  have  an  intereft  or  pro- 
perty at  the  time  of  infuring,  and  at  the  time  the  fire  happens, 
It  has  been  faid  for  the  plaintiffs,  that  it  is  in  nature  of  a  wager 
laid  by  the  infurance  company,  and  that  it  does  not  fignify  to 
whom  they  pay,  if  loft.  Now  thefe  in fu ranees  from  fire  have 
been  introduced  in  later  times,  and  therefore  differ  from  infu- 
ranee  of  (hips,  becaufe  there  interefrcr  no  intereft  is  almoft  con- 
ftantly  inferted,  and  if  not  inferted  (a)  you  cannot  recover,  un- 
lefs  you  prove  a  property.  By  the  fir  ft  claufe  in  the  deed  of  con* 
tribution  in  1696,  the  year  this  fociety,  called  the  hand-in- 
Hand  Office,  incorporated  themfelves,  the  fociety  are  to  make 
fatisfa£tion  in  cafe  of  any  lofs  by  fire.  To  whom,  or  for  what 
lofs,  are  they  to  make  fatisfa&ion  ?  Why,  to  the  perfcn  infured, 
and  for  the  lofs  he  may  have  fuftained  ;  for  it  cannot  properly  be 
called  infuring  the  thing,  for  there  is  no  poffibility  of  doing 
it,  and  therefore  muft  mean  infuring  the  perfon  from  damage. 
By  the  terms  of  the  policy,  the  defendants  might  begin  to  build 
and  repair  within  fix  days  after  the  fire  happens.  It  has  been 
truly  faid,  this  gives  the  fociety  an  option  to  pay  or  rebuild,  and 
{hews  moft  manifeftly  they  meant  to  infure  upon  the  property 
of  the  infured,  becaufe  nobody  elfe  can  give  them  leave  to  lay 

(a)  Thi»  cafe  wat  decided  in  the  year  1743,  previous  to  the  pafiing  of  the  ftatute  of 
a.  ch  17. 

u  u  eren 
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-TAP.  cven  a  brick  ;  for  another  perfon  might  fancy  a  houfe  of  a  dif- 
IL*  ^  ferent  kind.  Thus  it  (lands  upon  the  original  agreement.  The 
next  queftion  will  be,  whether  the  fubfequent  order,  made  by 
the  defendants  in  1738,  has  made  any  alteration.  I  am  of  opi- 
nion it  has  not,  for  it  was  made  only  to  explain  a  particular  cafe 
in  the  policy :  for  it  might  have  been  a  queftion,  whether  Mrs* 
Strode  could  have  come,  before  the  expiration  of  the  term,  to 
examine  the  books  of  the  office,  and  therefore  this  order  was 
made  to  give  her  fuch  a  power.  It  has  been  ftrongly  objected 
that  the  fociety  could  not  make  fuch  -<m  order.  I  am  very  ten- 
der of  faying,  whether  they  can  or  nor.  Becaufe,  on  one  hand$ 
if  might  be  hard  to  fay,  that  as  a  fociety  they  cannot  make  any 
order  for  the  good  of  the  fociety  :  on  the  other  hand,  it  would 
be  a  dangerous  thing  to  give  them  a  power  to  make  an  alteration* 
that  may  materially  vary  the  intereft  of  the  infured.  The  afiign- 
ment  is  not  at  all  within  the  ttrrns  of  this  order,  becaufe  it  is 
plain,  it  meant  an  alignment  before  the  lofs  happened.  Now 
with  regard  to  the  lofs  happening  before  the  afiignment  made, 
Mrs.  Strode  was  entitled  to  nothing  but  what  was  to  be  paid^ 
back  upon  the  depofir.  It  is  plain  fhe  thought  fo,  for  if  Die  had* 
imagined  fhe  had  been  entitled  to  <aco/.  would  any  friend  have 
advrfed  her  to  make  a  prefent  of  it  to  the  plaintiff?  The  cafe  of 
T"*e fupra.  Lynch  v.  Dalzell^  in  the  Houfe  of  Lords,  fhews  how  drift  this 
coart  and  that  Houfe  are,  in  the  conftru&ion  of  policies,  to 
avoid  frauds."  The  bill  here  muft  be  difmifTcd. 

In  the  body  of  the  policy,  the  company  acknowledge  the  re- 
ceipt of  the  premium  st  the  time  of  making  the'  infurance  :  and 
by  the  printed  propofals  of  the  different  focieties,  it  is  exprefsly 
ftipulated,  that  no   infurance  fhall  take  place,  till  the  premium' 
be  actually  paid  by  the  infured,  his,  her,  or  their  agent  or  agents. 
This  premium  or  confederation  money  is  in  all  the  offices  at  the 
rate  of  two  (hillings  per  cent,  for  any  fum  not  exceeding  iooo/. 
ind  two  (hillings  and  fixpence  from   iooo/.  upwards.     But  this 
muft  be  underitood  to  mean  the  premium  upon  common  infuranctr 
only:  for  upon  hazardous  trades,    and  wooden  buildings,  &c. 
**  Geo,  3.    the  premium  is  proportioned  to  the  rifk.     Befides  this,  by  a  late 
€.48.  f.  i.    a£  Of  pariiament,  a  duty  of  one  fhilling  and  fixpence /w  annum 
is  laid  upon  every  hundred  pounds  of  property  infured  from  fire. 
31  Ceo.  3.    By  a  more  modern  ftatute,  an  additional  duty  of  fixpence,  for 
.  f.  19.  eyery  fum  Of  one  hundred  pounds  infured,  13  impofed,  making 

in 
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In  the  whole  two  (hillings  per  cent.     The  duty  impofed  by  -the  C  &  A  i 
firft  a&  is  not  to  extend  to  publick  hofpitals.  ^ 

We  have  formerly  feen,  that  whenever  the  rifle  to  be  run  was  Ante,  c.f. 
entire,  there  never  was  a  return  of  premium,  though  the  con* 
tract  mould  ceafe  and  determine  the  next  day  after  its  com- 
mencement. This  rule  applies  to  infurances  againft  fire,  which 
generally  are  made  for  one  entire  and  conne£led  portion  of  time, 
which  cannot  be  fevered  :  and  therefore  if  the  property  infurect 
fhould  be  deftroyed  by  fire,  arifing  from  the  ad  of  a  foreign 
enemy,  the  very  day  after  the  commencement  of  the  policy 
though  the  underwriter  would  be  difcharged,  yet  there  can  be  no 
apportionment  or  return  of  premium. 

By  a   ftatute  parted  in  the  reign  of  his  prefent  Majefty,  the  37Geo.3. 
ftarnp  duties  on   policies  for  infuring  houfes,  furniture,  goods,  Ct  9°- f-  *J 
wares  and  merchandizes,  or  other  property   from  lofs  by  fire, 
are  repealed  ;  and  inilead  thereof  it  is  provided,  that  for  every  s«a.  34- 
policy  of  affurance  from  lofs  by  fire,  where  the  fum  infured  (hail 
not  amount  to  icoo/.  the  fum  of  three  {Killings ;  and  where  the 
fum  infured  (hall  amount  to   icoo/.  or  upwards,  the  fum  of  fix 
fhiilings  (hall  be  paid 

As  the  pureft  equity  and  good  faith  are  efientially  requisite* 
as  has  been  already  (hewn,  to  render  the  contract  effe&ual  when  c.  9. 
it  relates  to  marine  infwrances ;  fo  it  need  hardly  be  obfervcd, 
that  it  is  no  lefs  effential  to  the  validity  of  the  policy  againft  fire ; 
becaufe  in  the  latter,  as  well  as  in  the  former,  the  infurer,  from 
the  nature  of  the  thing,  is  obliged,  ifi  a  great  meafure,  to  reljr 
"Upon  the  integrity  and  honefty  of  the  infured^  as  to  the  repre- 
feruation  of  the  value  and  quantity  of  the  property,  which  is  th* 
object  of  the  infurance. 


ADDENDA 
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ADDENDA. 

The  'following  Cafe  may  properly  be  introduced  after 
the  Cafes  on  Infurances  on  Freight,  p.  46.  etfeq. 


INSURANCE  on  the  fhip  CM/wick  "  at  and  from  any  port  or 
"  ports  in  Hayti  to  Liverpool,  or  the  veffel's  port  or  ports  of 
"  difcharge  in  the  United  Kingdom,  with  leave  to  chafe,  &c." 
The  infurance  was  declared  to  be  "  on  freight  valued  at 
and  the  lofs  was  ftated  to  be  by  perils  of  the  fea.  The  following 
fa£ls  were  admitted  :  That  the  plaintiffs  being  owners  of  the 
Chifivick  in  the  declaration  mentioned,  procured  a  licence  for 
her  to  fail  from  Liverpool  to  St.  Domingo  to  trade  there  and  to 
bring  home  a  return  cargo  of  the  produce  of  that  country. 

That  the  Chifivick  failed  from  Liverpool  to  St.  Domingo,  called 
Haytiy  and  arrived  at  St.  Domingo  on  the  4th  of  July  1808,  with 
a  cargo  of  goods  belonging  to  the  plaintiffs,  to  be  there  bartered 
for  other  goods  to  be  brought  back  to  Liverpool  in  the  faid  {hip. 

That  part  of  the  goods  carried  from  Liverpool  were  bartered 
and  exchanged  for  55  bales  of  cotton  of  the  produce  of  St.  Do- 
which  were  put  on  board  the  (hip  for  her  voyage  home. 


The  remaining  part  of  her  outward  cargo  being  ftill  on  board 
would,  in  all  probability,  in  a  few  days  have  been  exchanged  for 
other  goods  to  be  put  on  board  in  like  manner,  but  for  the  lofs 
hereinafter-mentioned. 


The  ihip  with  fuch  remaining  part  of  her  outward  cargo,  and 
the  faid  55  bales  of  cotton  on  board  being  in  good  fafety  at  St. 
Domingo  on  the  I5th  day  of  July  1808,  was  by  the  perils  of 
the  fcas  loft.  The  defendant  has  fettled  with  the  plaintiffs  for 
the  lofs  of  the  freight  of  the  faid  55  bales  of  cotton,  without 
prejudice  to  the  plaintiffs'  claim  for  a  further  lofs  on  freight  if 

ifcey  arc  entitled  to  it. 

The 
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The  remaining  part  of  the  outward  cargo,  though  damaged, 
was  faved,  and  in  12  days  after  the  lofs  of  the  (hip  was  ex- 
changed for  250  tons  of  coffee  and  100  tons  of  wood,  the  pro- 
duce of  St.  Domingo,  the  freight  of  which  would  have  been  of  a 
larger  value  than  the  fum  infured  on  freight  if  the  (hip  had  npt 
been  loft. 

%, 

The  plaintiffs  were  interefted  in  the  faid  freight  in  the  decla- 
ration mentioned. 

This  action  is  brought  to  recover  a  total  lofs  on  the  freight 
home. 

This  cafe  was  at  the  bar  compared  to  the  cafe  of  Horncajllev. 
Suart,  (ante,  p.  48.)  but 

Lord  Ellenborotigb  was  clearly  of  opinion  that  as  there  was  no 
charterparty,  nor  the  policy  valued,  this  cafe  was  exa&ly  like 
that  of  Tonge  v.  Watts,  (ante,  p.  46.)  and  the  plaintiffs  were 
nonfuited. 

In  the  following  term  a  motion  was  made  to  fet  afide  this  non- 
fuit,  but  even  a  rule  to  fliew  caufe  was  refufed  by  the  whole 
Court. 


The  two  following  Cafes  may^  properly  be  adverted  to 
after  the  Cafe  of  Noble  v.  Kennoway,  ante,  p.  58. 

THIS  was  an  action  on  a  policy  of  infurance  on  fifli,  to  Oug'err. 
commmence    from    the    loading    thereof  ou   board    the    (hip  Jf"tn£gJ: 
Dutchefs  of  Gordon^    at  and  from   Newfoundland  to   a  port  in  p.  after 
Portugal,  warranted  to  depart  with  a  Portugal  convoy.     In  one  Eaft*  |8°°' 
count  the  lofs  was  averred  to  be  by  capture,  in  another  by  perils 
of  the  fea,     The  (hip  proceeded  from  Lijlon  to  Newfoundland^ 
where  flie  arrived  in  July,  and  then  proceeded  on  an  interme- 
diate voyage  to  Sidney  in  Nova  Scotia,  in  Auguji,   and  returned 
with  a  cargo  of  coals  on  the  30th  September.     That   about  the 
l&Otfwer  the  Cajlor  frigate  failed  with  a  convoy  from   New- 
foundland for  Portugal;    but  there  was  not  a  cargo  of  fifh  ready, 
or  in  a  fit  ftate  for  the  (hip  to  fail  by  the  firit  convoy.     That 

u  u  3  the 

*» 
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the  fiiip  failed  perf<*£lly  feaworthy  on  the  2 1  ft  November  fo? 
Qptrto ;  was  captured,  recaptured,  and  afterwards  totally 
wrecked.  It  was  proved  that  the  veiTel  was  not  by  means  of 
the  intermediate  voyage  in  any  icfpect  rendered  lefs  capable  of 
performing  her  voyage  to  Portugal  /  and  that  (he  had  not  taken 
jn  any  of  her  homeward  cargo  of  fifti  before  her  return  from  the 
intermediate  voyage.  Several  witnerTes  converfant  with  the 
Newfoundland  trade  fwore  to  the  conftant  ufage  of  (hips  taking 
thefe  intermediate  trips  while  their  cargoes  are  getting  ready, 
and  that  thefe  voyages  are  abfolutely  neceflary  to  be  taken  for 
the  fupport  of  the  colony ;  that  there  is  a  great  fupply  of  coals 
from  Sidney,  and  of  bread  and  flour  from  §uebecy  to  which  latter 
place  feveral  (hips  v/ent  that  feafon. 

Lord  Eldon>  then  Chief  Juftice  of  the  Court  of  Common 
Pleas,  told  the  jury,  that  he  thought  the  pradice  of  the  trade 
in  this  cafe  was  as  fitly  to  be  received  in  evidence  as  in  other 
cafes  in  which  fuch  proof  had  been  admitted  Then  his  Lord- 
fhip  quoted  the  cafe  of  Noble  v.  Kennoiuay,  (aniey  p.  58.)  and 
ftid,  no  doubt  the  policy  here  is  meant  to  protect  the  firft  cargo 
which  {hall  be  laden  after  the  (hip's  arrival ;  but  the  underwriter, 
tnuft  refer  himfelf  to  the  ufage  of  the  trade ;  he  is  bound  to 
know  it.  Is  there  fuch  a  ufnge  here  ?  If,  indeed,  the  evidence 
were  to  lead  to  this,  that  the  (hip  may  make  intermediate  voy- 
ages for  feveral  years,  that  would  be  too  dangerous  to  give  effe£l 
to  fuch  a  ufage.  But  if  a  trader  bond  fide  fends  the  fhips  in 
their  turn  on  an  intermediate  voyage,  that  feems  reafonable: 

Jludicufiy  fending  tkem  wt  of  turn  would  be  a  deviation.  The  next 
queflion  then  is,  whether  this  (hip  has  been  employed  otherwifc 
than  'as  the  ufage  warrants.  If  you  think  the  ufage  does  exift; 
\i  you  thinlc  it  reafonable  ;  and  if  you  think  this  (hip  acted  bond 

fide  in  taking  the  intermediate  voyage,  you  will  find  for  the 
plaintiff,  which  they  did  accordingly. 

v«i!anc«  So  in  a  fubfequent  cafe  on  an   infurance,  dated  26"fh  Augujl 

v.  De^ar,      1807,  on  flnp  Cwri/r,  freight  and  cargo,  at  and  from  any  poif. 
or  ports  in  Newfoundland  to  oiie  port  of  difcharge  in   Portugal^ 
or  to  any  port  or  ports  in  the  United  Kingdom.    The  fa£ls  ad~ 
xrtitted  were,  that  the  goods  were  loaded  at  Cape  Rroyte  in  New- 
Joxndland>    between   the    13th  Qflcber  an^  the    J4th   December 
;  that  Hie  received   failing  iuftruftions  from  the  convoy, 


ADDENDA.  607 

and  failed  for  Dartmouth^  and  was  afterwards  totally  lofl  in  a 
gale  of  wind.  That  a  policy  of  infurance  on  the  (hip  Courit* 
had  been  underwritten  on  the  agth  June  1807  ;  and  that  at  the 
time  the  defendant  underwote  the  policy  in  queftion,  he  was 
not  informed  by  the  broker,  or  by  any  other  perfon  that  the 
Courier  was  intended  to  be  employed  In  banking  on  the  coaft  of 
Newfoundland,  fubfequent  to  the  date  of  the  policy  in  queftion  j 
or  that  the  faid  policy  of  the  2pth  June  1807,  had  been  pre~ 
vioufly  effected  on  the  faid  (hip  to  cover  her  banking  voyage  to 
the  31(1  Qftober  1807  ;  and  that  the  faid  (hip  Courier  was  em- 
ployed banking^  from  whence  (he  returned  to  Cape  Broyle  on 
1 3th  QEtober  1807.  The  plaintiff,  in  order  to  prove  that  it  was 
not  neceffary  to  communicate  this  banking  voyage,  called  feveral 
witneffes  to  prove  the  general  ufage  that  Newfoundland  (hips 
almofl  always  engaged  either  in  banking  or  in  intermediate 
voyages  till  the  fiih  was  ready. 

Lord  Ellenborough  faid, — "  The  aflured  are  certainly  bound 
to  communicate  what  the  underwriters  do  not  know  ;  and  what 
the  affured  do,  but  what  is  common  between  them  both^  need 
not.  The  queftion  then  is,  whether  the  banking  voyage  is 
ufually  interpofed,  becaufe  if  fo,  the  fa&  need  riot  be  divulged. 
If  thefe  feparate  voyages  and  infurances  are  notorious  in  the 
trade,  then  the  common  words  "at  and  from"  muft  mean  *4  a: 
the  place  when  preparing  for  the  voyage  hon:ey  and  then  from.1'  If 
there  are  exceptions  to  this  general  ufage,  the  underwriter  ough£ 
to  have  atked,  whether  in  this  cafs  the  exception  exifted."  Ver- 
dicl  for  the  plaintiff. 


The  two  following  Cafes  will  tend  to  Jlluftrate  the  doctrine 
contained  in  the  cafe  of  Airey  v.  Bland.  Ante,  p.  34. 

THE  firft  of  them  was  an  aclion  of  siTumpfit  for  money  had  ^  ar  y 
and  received.  The  principal  item  in.  difpute  between  the  par-  Bun&fte 
ties  was  a  fum  paid  by  the  plaintiff  to  tfce  defendant  under  the  Jtfc* 
£pHo\ving  circumstances : 

V  u  4  The 


tfoS 


IVzell  v. 
iMair. 

1  Campbell 
J3*. 
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The  plaintifF  being  an  infurance  broker,  got  a  policy  under- 
written for  the  defendant,  a  merchant,  on  the  fhip  Alfred,  which 
was  fubfcribed  (among  others)  by  one  Lomas.  A  lofs  happened ; 
whereupon  the  phintiff  paid  the  full  amount  of  the  fum  infured  to 
the  defendant.  Previouily  to  this,  Lomas  had  become  infolvent 
without  the  plaintifF  being  aware  of  the  fact  j  and  it  was  now 
contended,  that  he  had  a  right  to  recover  the  fum  he  had  paid 
to  the  defendant  in  refpect  of  Lomas' 9  fubfcription,  as  money 
paid  undera  miftake  ofthefact.  But  Lord  E.lenborough  held,  that 
on  account  of  the  well  Jcnown  courfe  of  dealing  between  the 
infurance  broker,  the  merchant  and  the  underwriter,  the 
money  could  not,-  under  thefe  circumftances,  be  recovered  back 
from  the  allured. 

It  has  alfo  lately  been  decided,  that  in  an  action  by  the  aflured 
againft  an  underwriter  to  recover  the  premium,  the  policy 
iubfcribed  by  the  defendant  is  conclufive  evidence  that  he  has 
received  the  premium.  This  was  held  in  an  action  for  money 
had  and  received,  tried  at  Guildhall.  The  defendant  had  under- 
written a  policy  of  infurance  effected  by  one  Reidy  an  infurance 
broker,  on  account  of  the  plaintiff,  upon  goods  by  (hip  or  fhips 
at  and  from  Berbice  to  Great  Britain*  This  action  was  brought 
to  recover  back  the  premium,  on  the  ground  that  the  goods  had 
never.been  (hipped. 

The  plaintiff  gave  in  evidence  the  policy  figned  by  the  defen- 
dant, which  contained  the  ufual  acknowledgment  on  the  part  of 
the  underwriters,  "  cotifejjing  ourf elves  paid  the  confederation  due 
unit  us  for  this  affur  ance  by  the  ajfured?  &c.  It  appeared,  however, 
that  no  money  had  really  been  paid  in  refpect  of  the  infurance  in 
queftion.  The  plaintiff  being  the  holder  of  a  bill  of  exchange 
accepted  by  Reid>  which  was  not  paid  when  due,  the  latter  pro- 
pofed  by  way  of  fatisfaction  to  get  policies  of  infurance  under- 
written for  him.  This  policy  was  effected  in  confequence ;  and 
Reid  having  a  running  account  with  the  defendant,  had  not  paid 
him  any  part  of  the  premium  at  the  commencement  of  this 
action. 


It  was  contended,  that  under  thefe  circumftances  the  action 
would  not  lie,  as  no  money  had  been  received  by  the  defendan 

either 
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cither  from  the  plaintiff  or  Reid>  or  paid  by  the  plaintiff  cither 
to  Reid  or  the  defendant. 

Lord  Ellenborough.  —  The  defendant  is  bound  by  the  receipt  in 
the  policy.  If  a  man  acknowledges  that  he  has  received  a  fum 
of  money  from  the  broker,  and  accredits  him  with  his  principal 
to  that  amount,  he  (hall  not  afterwards,  as  between  himfelf  and 
the  principal,  be  allowed  to  fay  that  the  broker  never  paid  him. 
J  fhould  completely  knock  up  the  infurance  bufmefs,  if  I  were  to 
allow  this  acknowledgment  to  be  impeached.  It  is  well  known 
that  there  are  running  accounts  kept  between  the  infuiance 
broker  and  the  underwriter  •,  and  Lord  Kenyon  held  that  the 
former,  before  paying  premiums  to  the  latter,  might  maintain  an 
action  againft  the  affured  to  recover  the  amount  of  them  as  for 
money  paid. 

Mr.  Campbell  adds  in  a  note  upon  the  laft  cafe,  that  he  had 
not  been  able  to  find  any  decifion  of  Lord  Kenyotis  upon  this 
point  :  but  chat  learned  Reporter  refers  to  the  cafe  of  Airey  v. 
Bland,  and  then  adds  a  very  acute  and  fenfible  obfervation,  "  that 
"  the  objecl:  of  the  formal  acknowledgment  of  the  receipt  of 
"  the  premium  inferted  in  the  policy  is  probably  to  preclude  the 
<*  neceffiiy  of  proving  it  when  a  lofs  happens,  and  to  prevent  the 
._  "  underwriters  from  objecling,  that  theie  was  a  want  of  confi- 
deration  for  their  promife,  in  cafe  the  broker  has  not  paid 
them.  The  receipt  is  no  bar  to  an  a£tion  for  the  premium 
by  the  underwriter  againft  the  broker  ;  and  the  diftinclion 
"  feems  to  be  this,  that  as  between  thefe  parties  it  is  no  evidence 
"  at  all,  but  that  as  between  the  underwriters  and  the  affured 
"  it  is  conclufive.  It  follows  as  a  confequencc  from  this  deci* 
"  (ion,  that  an  aclion  cannot  be  maintained  for  premiums  of 
«  infurance  by  the  underwriters  againft  the  affured,  which  has 
<e  hitherto  been  vexata 


«> 
^y 


The  three  following  Cafes  are  of  importance  to  fliev?  that  an 
American  fubjecl  {hall  not  claim  from  an  Engli/b  under- 
writer  any  indemnity  from  the  a&  of  detentioa  or  embargo 
by  his  own  government :  and  therefore  fo  far  extend,  but  do 


dio 


ADDENDA. 


not,  as  T  conceive,  alter  the  principle  contended  fo?  sn  Chap.- 
ther  the  Fourth^  upon  the  doftrine  of  Abandonment.  For 
although  the  words  of  the  policy  are  general,  "  all  reftraints 
"  and  detainments  of  all  kings,  princes,  and  people,  &c." 
yet  they  mud  ever  be  confidered  with  reference  to  the  benefit 
of  the  itate  in  which  the  contracting  party  lives,  and  to  the 
policy  which  it  may  think  proper  to  adopt.  I  have  not 
thought  it  neceffary  to  date  the  facb  of  each  cafe  ;  becaufe 
one  judgment  was  pronounced  upon  the  whole,  and  the  Lord 
Chief  Juftice  (Lord  Ellffiborcugh)  in  pronouncing  that  judg- 
ment dated  all  the  material  facts  upon  which  the  judgment  of 
the  court  was  founded. 


Con  way  v. 
Gay. 

Conway  v. 
Forbes. 
Mjury  v. 
Shedden. 
Hil.  Term 
49  Ceo.  11!, 


Lord  Eilenbor  ought  C.  J. 

Thefe  were  cafes  in  each  of  which  the  plaintiffs  claimed  & 
tight  to  abandon  in  confequence  of  the  American  embargo  in 
December  1807,  and  the  main  queilion  in  each  was  the  fame. 
The  firft  wis  upon  a  policy  on  goods  on  board  the  Swift,  at  and 
from  New  Tork  to  Liverpool)  and  the  intereft  was  averred  in  one 
count  to  be  in  the  plaintiffs  jointly  ;  in  another,  in  one  of  them 
only,  i.  e.  Thomas  Davidfon ;  and  in  a  third,  in  one  John 
Townfend.  Toivnfend  was  a  refident  citizen  of  America^  and  had 
configned  the  goods  to  the  plaintiffs  for  fale,  on  his  (Townfend's) 
account  and  rifk.  The  plaintiffs,  Coniuay  and  Davidfon>  are 
Britijh  fubjects,  carrying  on  bufinefs  as  merchants  in  partner- 
fhip  at  Liverpool',  CoHuwy  refiding  at  Liverpool,  and  Davidfon 
having  for  fome  time  paft  refided  in  America.  The  invoice  and 
bill  of  lading  are  dated  the  2pth  of  December  1807.  Before  the 
ihipment  Davidfon  had  agreed  to  grant  Toivnfend  an  anticipation 
of  6coo/.  on  account  of  thefe  and  certain  other  goods,  by  bills 
on  the  plaintiffs:  and  accordingly,  on  the  7th  of  November  1807^ 
bills  to  that  amount  were  drawn  by  Toivnfend  on  the  plaintiffs, 
and  thefe  bills  were  accepted  by  Davidfon  t  the  partner  of  Con- 
vuay,  in  America^  within  a  day  or  two  after  their  date,  and  were 
paid  when  due  by  the  plaintiffs.  The  plaintiffs  have  been  reim- 
burfed  p-m  of  the  amount  of  thefe  bills  ;  but  21 22/.  i8/.  3^.  ia 
ftill  due  to  them  upon  that  tranfa&ion.  This  policy  was  fub- 
fcribed  on  the  25th  of  January  1808  ;  and  the  plaintiffs  charged 
the  premiums  to  Toivnfend'' s  account.  On  the  22d  of  D.ecembez 
ic;.;4  an  acl  was  pafljLd  by  the  ^^r/V^rjftgovernniqnt  for  laying 
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an  embargo  on  all  fhips  and  veflels  in  their  ports.  By  this  em- 
bargo this  veflel  was  detained  ;  and  as  foon  as  they  heard  of  the 
detention,  the  plaintiffs  abandoned.  It  is  ftated  indeed,  in  the 
cafe  of  Conway  v.  Gray,  that  the  plaintiffs  abandoned  the  veflfel 
and  nothing  is  faid  as  to  the  goods  ;  and  as  the  infurance  was  on 
the  goods,  an  abandonment  of  the  veifel  could  give  no  claim  ; 
but  we  prefume  that  this  is  a  miftake,  and  that  the  goods  were 
abandoned. 

In  the  fecond  caufe  (Conivay  and  another  v.  Forbes]  the 
fa£ls  are  nearly  fimilar.  The  policy  was  upon  goods  in  the 
fame  (hip  ;  thofe  goods  were  {hipped  by  Alexander  Macom.b,  a 
refident  American  citizen :  they  were  configned  to  the  plaintiffs, 
on  Macomb's  account  and  rifk.  Davidfon  agreed  to  grant  Jlfa- 
(omb  an  anticipation  of  75007.  by  bills  on  the  plaintiffs,  accepted 
by  Davidfon  in  America  ;  and  the  plaintiffs  have  paid  2£OO/. 
upon  thofe  bills.  The  bill  of  lading  and  invoice  are  dated  at 
New  Torky  the  24th  December  1807,  and  the  policy  is  dated  the 
25th  January  1808.  The  plaintiffs  charged  the  premium  to 
Macomb. 

In  Maury  v.  Sbedden  the  policy  was  upon  (hip  valued  at  tfooo/. 
and  James  Maury  Efquire,  the  American  conful,  who  was  then 
refident  at  Liverpool,  was  the  fole  owner.  Mr.  Maury  is  a  native 
pf  America^  but  came  to  refide  at  Liverpool  as  a  merchant  ii^ 
1786  ;  and  from  the  year  1790  has  been  the  American  conful 
there.  The  fhip  is  an  American  veffel,  and  regiftered  there  under 
a  privilege  allowed  by  the  navigation  laws  of  America  to  their 
confuls. 

Upon  each  of  thefe  cafes  this  queftion  arifes ;  ift.  Whether 
the  American  embargo  will  warrant  an  abandonment  by  or  on 
behalf  of  an  American  fubje£l :  and  if  not ;  then  a  fecond  quef- 
tion arifes  in  the  firft  and  fecond  caufes ;  whether  Conway  and 
Davidfon^  as  confignees  of  the  goods,  being  in  advance  to  the 
confignors  and  under  acceptances  for  them, (in  one  cafe  the  plain- 
tiffs being  in  advance  and  alfo  under  acceptances;  in  the  other 
cafe  againft  Forbes,  the  plaintiffs  were  only  under  acceptances,) 
have  a  right  to  apply  the  policies  to  their  own  intereiis,  as 
(uch,  and  to  abandon  on  that  account.  As  to  the  firft ;  ill 
?,11  queftions  arifmg  between  the  fubjefts  p|  Different  ftatee, 
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each  is  a  party  to  the  public  authoritative  a&s  of  his  own 
government ;  and  on  that  account,  a  foreign  fubjccl  is  as  much 
incapacitated  from  making  the  confequences  of  an  acl  of  his 
own  ftate  the  foundation  of  a  claim  to  indemnity  upon  a  Britifo 
fubjecl  in  a  Brttijb  court  of  juftice,  as  he  would  be  if  fuch 
acl  had  been  done  immediately  and  individually  by  fuch  fo- 
reign fubjecl  himfelf.  This  feems  to  be  eftablimed  by  Tou- 
ting v.  Hubbard,  3  Bof.  and  Pull.  291.  That  was  an  action 
by  the  owners  .-.f  a  Swedijb  veflel  againft  a  Brhl/fj  fubjecl* 
for  not  fupplying  the  vefici  with  a  cargo  at  Saint  Michael's. 
The  failing  of  the  fhip  from  this  kingdom  had  been  prevented 
a  confiderable  time,  and  until  it  was  too  late  for  the  fruit  feafon 
at  Saint  Michae"s>  by  an  embargo  here  upon  Swe.ttjh  veflels. 
That  embargo  was  in  the  nature  of  reprifals  for  what  were 
confidered  ads  of  aggreflion  by  the  Swediflj  government.  The 
court  was  of  opinion,  that  if  that  had  not  been  the  cafe  of 
a  Swede  againft  a  Britijh  fubjecl,  the  plaintiff  would  have 
been  entitled  to  recover:  but  as  the  embargo  was  produced 
by  acts  of  the  Swedijh  government,  and  every  Swede  was  to 
be  confidered  a  party  to  thofe  acls,  it  was  in  effecl  the  plain- 
tiff's own  fault  that  his  veflel  was  detained  ;  and  then  lofs 
which  refulted  from  it  was  one  he  ought  himfelf  to  bear. 
He  was  bound  to  proceed  with  all  convenient  fpeed:  the 
acls  of  his  government  led  to  his  being  prevented  ;  he  was 
confidered  as  a  party  to  thofe  acls;  and  was,  therefore,  looked 
upon  as  having  failed  in  his  part  of  the  contracl,  viz.  proceeding 
with  alt  convenient  fpeed.  In  the  cafes  now  before  the  court, 
the  foundation  of  the  abandonment  is  an  acl:  of  the  American 
government.  Every  American  fubjecl  is  to  be  confidered  as  a 
party  to  that  acl :  and  has,  virtually,  the  concurrence  and 
confent  of  all,  and  amongft  the  reft,  the  concurrence  and 
confent  of  the  aflureds  in  thefe  cafes  :  the  aflureds,  there- 
fore, have  joined  in  a  refolution,  that  the  (hips  in  queftion 
{hall  not  be  allowed  to  fail,  but  (hall  remain  in  their  ports: 
and  is  it  poflible  for  them  afterwards  to  make  their  not 
failing  the  foundation  of  an  action?  The- party  who  him- 
felf prevents  the  acl  from  being  done  has  no  right  to  call  upon 
the  underwriters  to  indemnify  him  againft  the  lofs  he  may  fuf- 
tain  from  fuch  acl  not  being  done.  Where  the  infured  and 
the  infurer  are  borh  fubjecls  of  the  fame  ftate,  the  queftion  will 
{land  upon  very  different  grounds  of  confideration, 

As 
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As  to  the  fecond  queftion,  whether  the  confignees  have  not  a 
right  to  apply  the  policies  to  their  own  interefts,  and  to  abandon 
on  that  accont ;  we  are  of  opinion  that  they  have  not.  It  might 
perhaps  be  difficult  to  make  out  that  they  had  fuch  an  interefl 
as  was  capable  of  abandonment,  becaufe  they  were  to  have  no 
control  over  the  goods  but  upon  their  arrival  in  England;  and 
it  may  alfo  be  very  queftionable  whether  any  policy,  which  is 
effected  clearly  to  cover  the  interefl  of  the  confignor,  can  be 
applied  to  protect  the  intereft  of  the  confignee.  But  the  parti- 
cular ground  of  our  decifion  is  this,  that  where  a  policy  is  ef* 
fected  on  behalf  of  the  confignor,  and  the  conduct  of  the  con- 
fignor, or  of  the  (late  to  which  he  belongs,  has  taken  away 
from  him  the  right  of  inforcing  it  directly  and  effectually  for 
his  own  benefit ;  the  confignee  is  not  at  liberty  to  apply  it  to  his 
intereft,  and  inforce  payment  as  though  it  had  been  made  dn 
his  account.  We  do  not  fay  a  confignee  may  not  infure, 
We  only  fay  that  he  is  fo  far  identified  ,in  intereft  and  right 
with  his  confignor,  as  not  to  be  able  to  apply  with  effect  to  his 
own  intereft,  which  is  derived  out  of  that  of  the  confignor, 
an  infurance  which  was  effected  in  order  to  cover  the  intereft 
of  the  confignor,  but  v/hich,  upon  the  principle  already  ftated, 
cannot  be  available  for  that  purpofe.  The  underwriter  has  an 
implied  pledge  from  the  affured,  that  he  will  do  no  act  to  ob- 
ftruct  the  voyage,  and  when  that  pledge  is  broken  by  the  perfon 
on  whofe  account  the  infurance  was  made,  can  another  perfon, 
who  has  paid  no  premium  out  of  his  own  pocket,  ftep  in  to 
take  the  benefit  of  that  inftuance,  merely  becaufe  his  dealings 
with  the  affured  would  have  enabled  him  to  have  infured  in 
his  own  name  ?  There  is  no  cafe  which  decides  that  he  canj 
and  it  would  be  grois  injuftice  that  he  fhould.  Wclffe  v.  Horn* 
cajlky  i  Bof.  £  Pull.  316.  which  was  cited  in  the  argument, 
goes  no  fuch  length.  In  that  cafe  the  plaintiffs  had  effected  a 
policy  to  cover  the  intereft  of  one  Lund  in  a  cargo,  and  had  ad- 
vanced  3OO/.  on  the  credit  of  that  cargo.  The  main  queftion 
was,  whether  the  policy  were  fo  effected  as  to  cover  Lund's  in- 
tereft, and  if  it  were  not,  then  it  was  contended  that  it  might 
be  applied  to  cover  that  intereft  which  the  plaintiffs  had  ac- 
quired by  their  advance  of  ihe  3oo/.  The  Court  were  unani- 
mous that  the  policy  was  fo  effected  as  to  cover  Lund's  intereft  ; 
fo  that  a  decifion  upon  the  other  point  was  unneceffary :  but 
.fchey  intimated  a  clear  opinion  upon  that  point,  that  the  plain- 
4  tiffs 
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tiffs  had  an  in  Curable  intereft  ;  and  they  feem  to  have  thought 
the  policy  might  have  been  applied  to  it,  if  it  could  not  have 
been  applied  to  Lund's.  How  does  that  cafe  however  bear  upon 
this  ?  Lund  had  done  no  ac~l  to  forfeit  his  right  upon  the  po- 
licy, and  if  he  could  not  have  recovered,  would  have  been  mere- 
ly becaufe  the  policy  was  not  effected  fo  a*  to  be  capable  of  cover- 
ing his  intereft  :  the  only  objection  made  to  Lundy&  intereft  being 
that  Wolfe  had  made  the  insurance  without  orders  or  authority 
from  Lund ;  and  then  if  it  could  not  apply  to  the  3oo/.  the 
plaintiffs  had  advanced,  it  would  have  been  applicable  to 
nothing.  Here  the  policies  were  effected  fo  as  to  be  capable 
of  covering  the  confignor's  intereft,  and  for  the  exprcfs  pur- 
pofe  of  doing  fo  :  they  are  applicable  to  that,  and  the  con* 
fignors  have  forfeited  their  rights  by  the  aft  of  their  government. 
The  cafe  of  Wolfe  v.  Horncajlle,  therefore,  concludes  nothing 
in  favour  of  thefe  plaintiffs.  In  truth  in  that  cafe  had  the 
plaintiffs  been  allowed  to  recover  upon  their  own  intereft,  on 
account  of  the  advance  they  had  made,  it  would  in  fubftance 
have  been  fufFering  Lund  to  recover  pro  tanto  ,-  becaufe  then 
they  could  not  have  refortcd  to  him  for  reimbuifement :  and 
in  thefe  cafes,  if  Conway  and  Davidfon  were  allowed  to  recover 
in  refpe£fc  of  their  advances,  it  would  in  fubftance  be  fufFering 
the  American  confignors  to  recover  pro  tanto,  becaufe  it  would 
Ivipe  off  the  claim  which  Conway  and  Davtdfonlwe  upon  them. 
In  Wolfe  v.  Horncajlle  it  would  have  been  in  furtherance  of 
juftice,  becaufe  Lund  had  done  nothing  to  forfeit  his  claim 
,uppn  the  policy :  in  this  cafe  it  would  be  againft  juftice,  be- 
caufe thefe  American  confignors  have  done  that  by  which  thei* 
claim  is  precluded.  For  thefe  reafons  we  are  of  opinion,  that 
in  each  of  thefe  cafes  the  poftea  mult  be  delivered  to  the 
defendant." 

fcarine  v  ^n  c°nfe°xuence  of  \vhat  fell  from  the  Court  in  the  cafe  of 

Day,  8  Eaft,  Earing  v.  Day,  in  an  a£fc  foon  after  paflcd  "For  preventing  the 
|gl*n  '  F'  various  Frauds  and  Depredations  committed  on  Merchants^  Skip 
Owners  and  Underwriters,  by  Boatmen  and  o.hers,  ivithin  the 
'Jurifdiclion  of  the  Cinque  Ports  ;  and  alfo  for  remedying  certain 
DefeEls  relative  to  the  Adjujlment  of  Salvage  under  a  Statute 
made  in  the  i  itk  of  Queen  Anne  jw  there  are  two  claufes  in- 
troduced affecting  the  whole  kingdom,  (except  the  Cinque 
J'orts,  which  are  regulated  by  the  prior  provifions  of  the  a£t,) 

and 
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and  which  are  evidently  aimed  at  the  deficiencies  difcovered  by  4*  ceo. 
the  Court  in  the  former  ftatute.  "  And  whereas  it  is  expedient  f^30' 
that  the  like  means  of  concluiively  adjufting  and  recovering  the 
quantum  of  the  monies  or  gratuities  to  be  paid  to  the  feveral 
perfons  acting  or  employed  in  the  falvagc  of  any  {hip,  ve(Td,  or 
goods,  (hould  fubfill  and  be  by  law  applicable  in  cafes  where  the 
falvors  (hall  have  aclied  under  and  by  the  mere  employment 
and  authority  of  the  commander  or  other  fuperior  officer,  mari- 
ners or  owners  of  any  fhip  or  veffel  in  diftrefs,  as  now  by  law- 
provided  for  adjufting  the  quantum  of  fuch  monies  or  gratuities 
which  (hall  have  become  due  in  cafes  where  application  (hall 
have  been  firft  made  to  officers  of  the  cufloms,  or  other  officer 
or  officers  in  that  behalf  made  and  appointed  in  and  by  a  certain 
ftatute  made  in  the  twelfth  year  of  the  reign  of  our  late  ibvereign 
Qiieen  Anne^  intituled,  &c.  be  it  therefore  ena&ed  and  declared, 
by  the  authority  aforefaid,  that  from  and  after  the  pafling  of  this 
aft,  all  and  every  means  which  in  virtus  of  the  ftatute  laft- 
mentioned  fubfift,  and  may  now  be  by  law  applied  for  the  con- 
clufively  adjufting,  and  for  the  recovering  of  the  quantum  of  the 
monies  or  gratuities  to  be  paid  to  the  feveral  perfons  a£r.ing  or 
being  employed  in  the  faivage  of  any  fhip>  vefiel,  or  goods,  in 
cafes  where  application  fhall  have  been  firft  made  purfuant  to 
that  ftatute  to  officers  ot  the  cuftorns,  or  other  the  officer  or 
officers  therein  in  that  behalf  mentioned,  and  afliftance  (hall 
have  been  thereupon  rendered  and  had  in  purfuance  of  the 
provifions  of  that  ftatute,  Jhall  be  by  law  applicable  and  avail- 
able in  like  manner  to  all  intents  -and  purpo&s,  and  in  cafes 
where  the  falvors  fhall  have  acted  under  by  the  mere  employ* 
ment  and  authority  of  the  commander  or  other  fupsrior  officers, 
mariners,  or  owners  of  any  (hip  or  velTd  in  da'trefs,  although 
no  fuch  application  (hall  have  been  made  to,  nor  any  authority 
or  afliftance  derived  from  any  officers  of  the  cuftoms,  or  other 
the  officer  or  officers  in  the  faid  itarute  in  that  behalf  men- 
tioned ;  and  that  upon  payment  or  tender  and  refufal  of  the 
quantum  of  monies  or  gratuities  to  be  paid  to  the  fcveral  perfon*, 
v/ho  (hall  have  a&ed  or  been  employed  in  fuch  faivage,  or  in 
cafe  fuch  payment  or  tender  cannot  be  made,  or  fscurity  being 
given  for  the  due  payment  thereof  to  the  fatisfa&ion  of  the 
juftices,  who  (hall  have  adjufted  fuch  quantum  of  gratuities,  it 
fhall  not  be  lawful  for  any  officer  of  the  cuftoms,  or  other  per- 
fon  or  perfons  having  the  pofTeffion  or  cuftody  of  fuch  (hip, 

^  .  veflcl, 
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veflel,  or  goods,  any  longer  to  retain  the  pofleffion  or  cuftody  of 
the  fame,  or  any  part  thereof  by  reafon  or  pretence  of  any  claim 
or  right  to  a  compenfation  or  gratuity  for  fuch  falvage  as  afore- 
faid, or  for  having  a£ted  or  been  employed  therein. 

Seel.  22.  Provided  always,  that  in  cafes  where  the  falvors  {hall 
have  acted  without  application  made  to,  or  without  any  authority 
derived  from  any  officer  of  the  cuftoms,  or  other  officer  in  the  faid 
atl  mentioned,  and  the  commander  or  other  fuperior  officer,  ma- 
riners, or  owners  of  fuch  {hip  or  veflel  fo  faved  as  aforefaid^ 
or  the  merchant  or  other  perfon  whofe  goods  (hall  be  fo  faved, or 
their  agents  as  aforefaid  (hall  difagree  with  fuch  falvors  touching 
the  quantum  of  the  monies  or  gratuity  deferved  by  any  perfon  fo 
employed  as  aforefaid,  it  (hall  be  lawful  for  the  commander  of 
fuch  {hip  or  veflel  fo  faved,  or  the  owner  of  the  goods,  or  mer- 
chant interefled  therein,  or  their  agents,  and  for  fuch  falvors  as 
aforefaid,  to  nominate  three  of  the  neighbouring  justices  of  the 
peace  to  adjuft  the  quantum  of  the  monies  or  gratuities  to  be 
paid  to  fuch  falvors,  and  in  cafe  the  parties  mall  not  agree  in 
fuch  nomination,  that  then,  on  the  application  of  any  of  the 
parties  to  any  one  neighbouring  juftice  of  the  peace,  the  juilice 
fo  applied  to  {hall  nominate  two  other  neighbouring  juitices  of 
the  peace;  and  fuch  three  neighbouring  juflices  fhali  and  may 
thereupon,  and  they  are  hereby  authorized  and  required  to  adjuft 
the  quantum  of  the  monies  and  gratuities  to  be  paid  to  all  and 
each  of  fuch  falvors  who  mall  diftgree  with  fuch  mailer,  com- 
manding officer,  merchant,  or  owners,  or  their  agents  as  afore- 
faid, touching  the  quantum  of  monies  or  the  gratuity  to  be  paid 
to  him  or  them  refpe£Uvely,  for  his  or  their  having  been  employed 
and  a&ed  in  fuch  falvage  as  aforefaid. 


The  following  Cafe  feems  too  important  on  the  Subject 
of  Representation,  at  the  Time  of  figning  the  Ship,,  to 
be  omitted  in  this  Place. 

Edwards,  IT  was  an  a&ion  on  a  policy  of  infuranceon  goods  in  the  Fanrty » 

v.  Footner,       -  T        ,  TT 

i  Campbell,  from  London  to  Hayti. 

"°-  •  The 
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The  (hip  was  captured  by  a  French  privateer  with  the 
goods  on-  board,  and  the  queflion  was,  whether  the  under- 
writers  were  difcharged  by  a  reprefeatation  concerning  her 
equipment.- 

It  appeared,  that  about  a  week  before  the  policy  was  figned 
the  names  of  the  underwriters  were  put  down  upon  a  flip  when 
the  broker  ftated  to  the  defendant,  "  That  the  Fanny  was  to  fail 
**  with  the  Hspewsll  and  Young  Rofciits,  both  armed  {hips,  and 
"  that  (lie  was  herfelf  to  carry  ten  guns  and  twenty-five  men" 
There  was  no  evidence  of  any  converfation  upon  the  fubjecl: 
having  pafTed  between  the  parties  either  when  the  policy  was 
figned  or  in  the  intervening  period.  In  £ic"t,  the  Fanny  failed 
by  herfelf,  and  carried  only  eight  guns  and  fe  vent  een  men.  It  was 
contended,  that  the  (hip  was  fufficiently  equipt  to  be  feaworthy, 
and  that  what  was  faid,  when  the  defendant's  name  was  put 
upon  the  flip,  could  not  be  confidered  as  a  reprefentation  which 
the  afTured  were  bound  to  comply  with,  as  the  flip  was  no  evi- 
dence of  the  contract,  and  the  Court  could  only  look  to  what 
rook  place  when  the  policy  was  fubfcribed.  This  very  point  Ante  473; 
had  been  lately  decided  in  Daiufon  v.  Atty,  7  Eaft,  367.  where  it 
was  held,  that  although  the  broker,  when  the  flip  was  fubfcribed* 
had  faid  that  the  fhip  w<*6  an  American,  yet,  as  he  had  not  re- 
prefented  her  to  be  of  any  particular  country  at  the  time  when 
the  policy  was  fubfcribed,  (he  did  not  require  to  be  documented 
as  an  American^  and,  although  (he  was  captured  for  want  of  a 
certificate  required  by  a  treaty  between  the  government  of  the 
captors  and  the  United  States  of  America,  the  owner  of  the 
goods  recovered  againft  the  underwriters. 

Lord  Elhnborcugh.—r"  If  a  reprefentation  is  once  made,  it  Is 
to  be  confidered  as  binding,  unlefs  there  is  evidence  of  its  being 
afterwards  altered  or  withdrawn.  In  the  cafe  cited  the  veflel 
was  ftated  to  be  an  American  when  the  flip  was  made  out ;  but 
when  the  policy  came  to  be  figned,  the  broker  faid  generally, 
"  That  it  was  an  infurance  on  goods  in  the  Hermon"  without 
defcribing  her  as  of  any  particular  country.  There  the  firft 
converfation. was  qualified  and  controuled  by  what  followed 
But  here  there  is  no  evidence  of  any  converfation  upon  this 
fubjedt  between  the  parties  fubfequently  to  the  ftatement  that 
the  (hip  was  to  carry  10  guns  and  25  men  5  and  this  having 

x  x  taken 
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taken  place  when  the  infurance  was  talked  of,  and  the  terms  c?f 
it  agreed  upon,  it  muft  be  referred  to  the  policy,  and  treated  as 
a  reprefentation,  which  required  to  be  fubftantially  complied 
with  on  the  part  of  the  a  {lured." 


It  had  foi  fome  time  been  a  queflion  at  the  bar,  where  the 
port,  to  which  the  veflel  was  infured,  had  fallen  into  ihe  ene- 
my's hands  before  the  arrival  of  the  fhip,  whether  the  fhip  (till 
continued  under  the  protection  of  the  policy  to  a  place  of 
fafety.  The  better  opinion  at  the  bar  was,  that  the  veflel  was 
not  protected,  for  that  the  underwriter  might  juftly  fay,  I  con- 
tracted to  infure  your  fhip  to  A.  but  not  to  JB.  This  point  came 
directly  before  the  Court  in  the  following  cafe  : 

•£ ne  infurance  was  on  goods  on  board  the  fhip  Laurel,  at  and 
Rafter  T.  from  Briftol  to  Monte  Videoy  and  any  other  port  or  ports  in  the  River 
$9  CJ.  3  Plate,  in  pojjejfion  of  the  Englifo  ;  and  the  plaintiff  declared  on  a 
lofs  by  perils  of  the  fea.  It  appeared  at  the  trial  at  Guildhall, 
before  Lord  Eltenborought  that  when  the  veflel  appeared  in  the 
River  Plate,  Monte  Video^  and  every  other  port  in  that  river* 
except  Maldonado,  was  in  the  pofleflion  of  the  enemy,  (there 
being  then  war  between  Great  Britain  and  Spain,}  and  the  Englijb 
commander  of  Maldonado  ordered  the  veflel  away  imedistely 
upon  her  arrival,  in  confequence  of  the  urgency  of  public  affairs 
whereupon  the  vefTel,  being  fhort  of  water  and  in  want  of  re- 
pairs, bore  away  dire&ly  for  Rio  Janeiro  in  the  Brazils,  being 
the  neareft  friendly  port  of  fafety,  and  in  her  courfe  thithef 
ihe  met  with  a  peril  of  the  fea,  to  which  the  injury  fuftained 
by  the  goods  might  fairly  be  attributed  in  the  abfence  of  any 
direct  evidence  of  a  prior  caufe  of  damage.  It  was  therefore 
infifted  upon  at  the  trial,  and  now  again  in  moving  to  fet  afide 
the  nonfuit,  that  the  (hip  not  being  able,  under  thefe  circum^ 
Itances,  to  proceed  to  any  port  in  the  River  Plate,  in  the  pof- 
feflion  of  an  enemy,  and  being  ordered  away  from  Maldonadd% 
immediately  after  her  arrival  there,  by  the  authority  of  the 
Britijb  commander,  whom  the  mafter  was  bound  to  obey,  the 
policy  continued  to  cover  her  to  the  neareft  port  of  fafety,  t0 
which  flie  was  under  the  neceflity  of  repairing.  But 

Lord  Ellenborough,  at  the  trial,  and  now  again  with  the  con- 
esrrenee  &f  the  Court,  wa&  of  opinion,  that  the  policy  contain- 
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ing  a  central  for  a  rpecific  voyage  couid  not  be  extended  by  ini- 
plication  to  cover  the  (hip  in  her  voyage  to  Rio  Janeiro,  notwith- 
uanding  the  circumftance  which  had  occurred  to  induce  thene- 
ceflity  of  it.  The  rule  was  refufed. 

I  know    that  the  very  learned  gentleman,  who  brought  this 
before  the  Court,  was  defirous  to  have  their  opinion  on  it,  as  his 
own  fentiments  were  fimilar  to  thofe  pronounced  by  Lord  Ellen", 
borough  ;  but  a  decifion  fefpe£ting  which  became  extremely  ma- 
terial, as  fimilar  cafes  muft  frequently  occur  in  practice. 


An  aclion   was   brought  on  a    policy   of  infurance  on   the  Donai<ifon 
American  fhip,  the  Maryland  Mary,  at   and    from  Gibraltar  to 
a  market,  with  leave  to  call  and  land  goods  at  two  or  more  ports  429. 
in  the  Mediterranean*     The  (hip  having  landed  fome  goods  at 
Malta,  proceeded  from  thence  on  the  17th  of  May  -807,   with 
the  reft  of  her  cargo  for  Smyrna,  but  was  the  fame  day  captured 
by  a  Rujjian  privateer,  and  being  afterwards  carried  into  Corfu 
was  there  condemned  as  lawful  prize. 

The  defence  fet  up  by  the  underwriters  was,  that  this  Ame- 
rican {hip,  by  failing  for  Smyrna,  had  violated  the  laws  of  neu- 
trality ;  as  that  port  was  then  blockaded  by  the  RuJJians* 
However  the  only  evidence  adduced  to  mew  that  the  captain 
knew  of  the  blockade  before  he  left  Malta,  was  the  fentence 
of  condemnation,  in  which  this  fact  was  pofitively  averred. 
Upon  the  validity  of  this  fentence,  therefore,  the  caufe  intirely 
depended.  It  was  pronounced  by  a  prize  commifTion  which  fat 
in  Corfu  in  July  1807,  by  the  authority  of  the  Emperor  of 
Rttffia. 

The  plaintiff's  counsel  contended,  on  the  authority  of  the 
cafe  of  the  FladOycn,  i  Rob.  Rep.  144.  that  the  fuppofed  court 
could  have  no  legitimate  jurifdi&ion  where  it  fat,  and  that  its 
fentence  was  a  nullity.  Corfu  was  one  of  the  iflands  tfhich 
formed  the  Ionian  republic,  an  independent  government,  recog- 
nized by  the  peace  of  Ainitns,  and  which  continued  topreferve 
its  neutrality  araidft  the  ftruggles  of  the  furrounding  dates. 
A  belligerent,  therefore,  could  have  no  right  to  hold  a  prize 
court  there  confidently  with  the  principles  of  the  law  of 
ftations* 
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On  the  other  fide  it  was  admitted,  that  if  Corfu  was  to  be 
confidered  as  being  at  the  time  of  the  condemnation  an  inde- 
pendent neutral  ftate,  the  fentence  could  not  be  fupported. 
But  they  undertook  to  prove  that  it  was  fubftantially  part  of  the 
territory  of  the  Ruffian  empire  ;  and  they  infifted  that  this  mu(l 
be  taken  to  be  the  cafe,  if  the  Ruffian  power  was  there  domi- 
nant ;  if  the  fupreme  authority  was  vefted  in  the  Ruffian  com- 
mander, although  there  might  ftill  be  kept  up  fome  empty  forms 
of  an  imaginary  republic. 

The  condition  of  Corfu,  in  July  1807,  was  defcribed  by  a 
gentleman  who  had  afted  there  as  Engijb  conful.  He  dated, 
that  at  the  time  there  was  a  Ruffian  garrifon  "in  Corfu,  and  the 
Ruffians  had  about  6coo  men  in  the  different  iflands  of  the  r&- 
public  j  that  they  had  made  Corfu  a  military  ftation  for  four  or 
five  years ;  and  that  they  continued  in  pofleflion  of  it  till  the 
peace  of  Tilfit,  when  they  delivered  it  up  to  Bonaparte  :  but  that, 
previoufly  to  that  event,  the  flag  of  the  Ionian  republic  flew 
from  the  forts  in  the  ifland ;  there  was  a  port  admiral  ap- 
pointed by  the  Ionian  republic ;  a  conful  from  the  Sublime 
Porte  refided  at  Corfu,  and  the  witnefs  was  recognized  as 
Englifh  conful  by  the  prince  and  fenate  of  the  Ionian  republic, 
who  continued  in  their  functions  till  the  re-publican  government 
was  diffolved  by  the  French 

Lord  Ellenborougfi*. — **  I  will  not  receive  the  fentence  under 
thefe  circumftances,  the  Ruffians  mud  be  confidered  as  vifitors 
in  Corfu,  and  not  as  fovereigns.  ^Vhile  a  government  fubCfts 
as  this  did,  we  cannot  look  to  the  degree  in  which  it  might  be 
overawed  by  a  foreign  force.  The  fentence  was  pronounced  by 
a  belligerent  on  neutral  territory,  and  is  therefore  void.  I  am 
by  no  means  difpofed  to  extend  the  comity,  which  has  been 
(hewn  to  thefe  fentences  of  foreign  admiralty  courts,  I  (hall  die 
like  Lord  Tkurlow  in  the  belief,  that  they  ought  never  to  have 
been' admitted.  The  doctrine  in  their  favour  refts  upon  an  au- 
thority  in  Shower  (a),  which  does  not  fully  fupport  it,  and  the 
practice  of  receiving  them  of  ten  leads  in  its  confequences  to  the 
greateft  injuftice." 

(«)  Hughes  v.  C«ncfiu?,  2  Show.  23*. 

In 
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In  the  enfuing  term,  application  was  made  to  the  Court  to 
fct  afide  this  verdict,  on  the  ground  that  the  fentence  of  the 
RuJJian  prize  court  had  been  improperly  rejected.  It  was  con- 
tended that  Corfu,  when  occupied  in  the  manner  above-defcribed 
by  the  RuJJian  troops,  was  either  to  be  confidered  as  a  part  of 
the  Ritjfian  empire,  or  as  a  co-belligerent  with  RuJJia  againft  the 
Porte,  fince  the  Emperor  of  RuJJia  derived  the  fame  advantages 
in  a  military  point  of  view  from  this  occupation  of  the  ifland, 
as  if  he  had  feized  it  hoftilely,  or  the  Ionian  republic  had  been  his 
ally  in  the  war  he  was  carrying  on.  A  rule  mfi  was  reluctantly 
granted  :  but  caufe  being  (hewn  it  was  difcharged. 

Lord  Ellenborough.—~«  It  is  impoflible  to  fay  that  the  govern- 
ment of  the  Ionian  republic  was  fuperfeded  at  a  time  when  its 
inftitutions  fubfifted,  and  its  fupremacy  was  recognized.  How, 
then,  was  Corfu  a  co-beliigerent  ?  Only  becaufe  it  endured  an 
hoftile  aggreffion.  Will  any  one  contend  that  a  government 
which  is  obliged  to  yield  in  any  quarter  to  a  fuperior  force, 
becomes  a  co-belligerent  with  the  power  to  which  it  yields  ?  It 
may  as  well  be  contended,  that  neutral  and  belligerent  mean  the 
fame  thing.  Indeed  this  would  make  us  co-belligerents  with 
France,  becaufe  we  receded  from  Corunna" 

In  this  cafe  the  policy  was  in  the  ufual  form  on  goods  on  Fo(}er  & 
board  the  Wolga^  "at  and.  from  Hull  to  the  Sound  and  St.  chriftia',  B. 
Pcterfburg^  including  the  riik  in  craft  from  CronJ}adtt\vith  a  me- 
morandum  in  the  margin  of  the  policy,  that  in  cafe  of  partial  3. 
lofs  or  damage,  the  net  proceeds  were  to  be  the  bafis  of  contri- 
bution." The  lofs  was  averred,  in  different  counts,  to  have  hap- 
pened of  the  goods  and  of  the  voyage  by  the  perils  of  enemies, 
and  by  the  arreft,  reftraint,  and  detainment  of  kings,  princes, 
and  people.  The  Wolga  failed  with  the  goods  on  board  with 
convoy  from  Hull  on  the  loth  OELober  1807,  to  the  Sound,  where 
(he  arrived.  On  the  i6th  (lie  proceeded  on  her  voyage,  and 
was  at  anchor  off  the  town  of  Drago  on  the  2oth,  when  (he  was 
boarded  by  the  crew  of  a  boat  from  His  Majefty's  brig  Mufcata^ 
with  orders  from  His  Majefty's  officers  for  the  Wolga  to  put 
herfdf  under  the  command  of  the  King's  {hips  in  Copenhagen 
roads,  and  the  boat's  crew  remained  on  board  to  inforce  obe- 
dience to  the  orders.  The  Wolga  weighed  anchor  accordingly, 
and  came  back  to  Copenhagen  roads,  where  (he  remained  until 
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the  3T&j  when  (he  wont  to  Heljingberg  roads  for  convoy,  and  ic- 
mained  there  waiting  for  convoy  until  Saturday  the  yth  November^ 
when  (he  failed  OH  her  voyage  under  the  convoy  of  His  Majefty's 
floop  of  war  the  Ganet.  The  Wdga  proceeded  on  her  voyage 
in  the  Baltic  till  the  i6th  November  when  the  commander  of  the 
Ganet  informed  the  captain  of  the  Wolga  that  an  embargo  was 
laid  on  the  i^th  on  all  Brtijb  (hip?  and  veflcls  in  the  Rujjian  ports; 
he  at  the  fame  time  ordered  the  Wolga  to  proceed  no  further 
on  her  voyage>  but  to  keep  clofe  by  him,  and  that  the  Wolgq 
ihould  receive  orders  from  the  commander  in  chief  in  Copenhagen 
roads  as  to  her  future  deftination  :  when  the  Wolga  arrived  off 
Copenhagen  (he  was  ordered  by  the  King's  officers  to  proceed 
down  to  Helfingberg  roads,  and  afterwards  the  captain,  under 
all  the  circumftances  of  the  cafe,  thought  it  beft..to  proceed  to 
England^  which  he  did  accordingly,  under  convoy  of  His  Ma- 
jefty's  armed  brig  the  Providence  %  and  arrived  at  Hull QH  the  nth 
December  1807. 

An  embargo  was  in  fi£t  laid  in  the  ports  of  Ruflia  upon  all 
2?n'/£${hips  andveflels  on  the  j  jth  day  of  November  1807,  and 
war  was  declared,  and  hoftilities  commenced  by  the  Emperor  of 
Ruffta  againft  Great  Britain  on  the  j8th  December  1807,  and 
hoftilities  have  continued  from  that  time  to  the  prefcnt. 

If  the  Wolga>  however,  had  not  been  detained  by  the  King's 
officers  (he  would  have  arrived  according  to  the  ufual  courfe  of 
the  voyage  at  &.  Peterjburg  and  delivered  her  cargo  there  pre- 
vious to  the  laying  on  of  the  embargo. 

Upon  the  {hip's  arrival  in  the  Humbery  the  goods  infured  were 
fafely  landed  and  depofited  in  the  fame  ftate  as  when  firft  put  on 
board  in  the  warehoufes  of  the  plaintiffs'  agents,  where  ;hey  re- 
mained when  the  aclion  was  brought.  On  the  ?8th  December 
the  plaintiffs  abandoned  the  goods  to  the  defendant  and  the  other 
underwriters. 

Lord  Ellenborough. — *'  There  is  nothing  in  thec  afe  Suppofe 
there  had  been  a  detention  by  convoy  ;  one  fhip  fails  falter  than 
another  ;  or  fuppofe  the  winds  and  tides  had  been  againft  them, 
as  well  might  it  be  faid,  if  the  winds  and  waves  had  not  been 
CQiitrary,  or  if  we  h^d  .not  been  under  conyoy,  we  ihould 
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have,   arrived  in   fufHcitnt   time  to   avoid    the    effects  of   the 
embargo.1' 

Judgment  for  the  defendant. 


This  was  an  action  on  a  policy  of  infur?nce  made  on  the  2Qth  Atkinfon  v. 
of  Ofiobtr  1807,  on  goods  on  board  the  (hip  Sufannah^  "  from  g^p^^ 
London  to  Helfmgbergy  the  Sound,  Copenhagen^  all  or  either."  T.  49  G.  3, 

It  appeared  that,  previous  to   fuch  infurance,  a  great  naval 
and  military  force  had  been  fent  from  this  country  to  Copenhagen 
for  the  purpofe  of  taking  pofleflion  of  ihz  Da/iift  capital  and  the 
fltet  lying  in  that  port,  and  that  the  BritiJJj  armament  had  ef- 
fected this  purpofe,  and  had  pofofiVd  themfelves  of  Copenhagen 
after  a  bombardment,  which  ended  in  a  capitulation,  by  which 
it  was  agreed  to   be  evacuated  by  the  Britiflj  forces  on  the  ipth 
of  October,  though,  in  fa6t,  owing   to  fome  unavoidable  delay, 
the  evacuation  did  not  take  place   till  the  2oth,  but   the  fact  of 
fuch  evacuation  was  of  courfe  unknown  at  the  time  of  the  po- 
licy being  effected  ;  and  though  intelligence  of  it  had  reached  this 
country  before  the  vefiel  failed   from  the  Nore,  and  though  the 
captain  admitted,  on  his  examination  at  the  trial]  that  he  had 
heard  the  report,  yet  he   fwore   he  did  not  believe  it.     The  go- 
vernment, however,  having   anticipated   the  probability  of  hof- 
tilities  with  Denmark 9  consequent  on  the  expedition  and  feizure 
pf  the  Dani/Ij  fleet,  an  order  of  the  King  in  council,  iflued  on 
the  2d  of  September  1007,  prohibiting  the  clearing  of  any  Britt/h 
{hip  from  this  country   for   any  port  in   the  dominions  of  the 
King  of  Denmark  :  in  confequence  of  which  no  clearance  could 
have  been  obtained  by  this  vcllcl  for  any  fuch  port.     And  there- 
fore though  the  true  object  of  the  adventure  was  to  carry  out 
provifions  for   the    Briti/b   armament,   then   fuppofed    to    be  at 
Copenhagen   or  Elfuieur,  yet  the  captain  on   the    I  cth  of  Oftober 
took  a  cuttom  houfe  clearance   for  .Hclf.ngbcrg^   a  Swfdiflj    arici 
neutral  port,  to  whiqh   he  had  no  intention  at  the  time  to  go  ; 
his  confignees  being  BritiJJj  merchants  at  Copenhagen  and  Elftneur- 
and  his  bills  of  ID  ding  for    the    Sound  and  Copenhagen.     It  ap- 
peared to  be  ufual  at  the  cuftom  houfe  to  take  out  a   clearance 
for  one  only  of  the  ports  to  which  the  (hip  was  defiined,     The- 
policy  was  effected  on  the  2Oth,  and  he  failed  from  the  Nor?  on, 
the  22d  of  QEloher)  and  was  captured  by  a  Dnnijk  veflel   on  the 
j.ith  of  Nfvemker  at  the  entrance   of  the  Sound  in  his  way  tq 
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Copenhagen,  where  he  flill  expected  to  meet  the  Britifb  arma- 
ment, and  Mr.  Blanrock,  his  confignee  on  board  a  fhip  off  that 
port.  The  jury  were  fatisfied  of  the  honeft  intention  of  the 
affured  and  of  the  captain  in  this  adventure,  to  fupply  the  Brttijh 
armament  with  the  p»ovifions  which  were  the  fubjeclof  the  in- 
furance  ;  and  being  advifed  by  Lord  Ellenborough  that  the  infu- 
ranee  was  not  avoided  by  the  cuftom  houfe  clearance  having  been 
taken  out  for  Helfmgberg  under  thefe  cir  cum  (lances,  to  which 
there  was  no  contemplation  at  the  time  of  proceeding,  unlefs 
any  circumftances  (hould  occur  in  the  profecution  of  the  adven- 
ture to  render  it  neceffary,  found  a  verdict  for  the  plaintiff. 
Whereupon  a  rule  was  applied  for  in  the  laft  term  forfeiting 
afide  the  verdict,  and  granting  a  new  trial  on  the  ground,  that 
the  taking  out  a  cuftom  .houfe  clearance  for  a  place  to  which 
there  was  no  intention  of  going  in  the  courfe  of  the  voyage, 
•was  fuch  a  fraud  as  avoided  the  policy.  After  this  cafe  was 
fully  argued, 

Lord  Ellenborough  faid, — "  I  am  perfectly  fatisfied,  and  fo 
were  the  jury  on  the  trial,  that  the  voyage  was  not  illegal  either 
in  intention  or  in  act,  but  that  the  adventure  was  taken  for  the 
meretorious  purpofe  of  fupply  ing  the  Eritijh  fleet  and  forces, 
then  underftood  to  be  in  the  pofleflion  of  Copenhagen.  And 
though  an  order  of  the  King  in  council,  contemplating  that  this 
kingdom  might  be  placed  in  a  (late  of  warfare  with  Denmark  in 
confequence  of  the  meafures  then  meditated  or  in  execution, 
had  iffiied  on  the  2d  of  September,  preceding  the  policy  in  quef- 
tion,  and  though  intelligence  of  the  capitulation  had  been  re- 
ceived in  this  country  before  the  policy  was  effected,  'and  the 
evacuation  of  Copenhagen  was  thus  contemplated  to  take  place 
on  the  I  gth  October,  yet  that  will  not  -affect  the  honefty  or  lega- 
Jity  of  the  tranfaction.  The  adventure  may  be  faid  to  have 
begun  on  the  ]  6th  of  Oflober,  when  the  veffel  left  her  moorings 
5n  the  river  •,  the  object  of  it  was  to  fupply  the  Britlfh  fleet  and 
forces  engaged  in  the  expedition  to  Copenhagen  with  provifions  \ 
and  though  the  evacuation  of  the  place  was  contemplated  to  take 
place  on  the  ipth,  yet  circumftances  might  intervene  to  delay 
{he  departure  of  our  forces,  their  provifions  might  be  expected  to 
be  at  a  low  ebb ;  the  confignment  was  made,  not  to  the  fubjects 
pf  Denmark,  but  to  a  Britifh  merchant  at  Copenhagen,  who,  if 
the  evacuation  had  taken  place  at  the  time  of  the  {hip's  arrival 
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was  expected  to  be  found  on  board  a  Britiffj  (hip  off  that  port. 
There  could  then  be  no  objection  to  the  legality  of  the  adven-  . 
ture,  if  the  avowed  objeft  of  it  had  been  difclofed,  and  the 
fhip  had  cleared  out  at  once  for  Copenhagen  at  this  period  :  but 
the  order  of  council  flood  in  the  way  of  getting  a  clearance  for 
Copenhagen  which  had  been  iflued  as  a  precautionary  meafure  to 
prevent  the  veiTels  of  this  country  from  being  detained  in  the 
E)anifh  ports  in  the  event  of  hoftilities  :  to  obviate  this  difficulty 
the  clearance  was  taken  out  for  Helfmgbergy  a  SivediJJj  port, 
without  any  purpofeof  defeating  the  order  of  council,  or  trad- 
ing with  any  enemy.  This  is  conditionally  done  upon  adven- 
tures for  fupply  ing  the  Britijh  armies  and  fleets  in  foreign  fer- 
vice.  Nor  is  it  to  be  taken  for  granted  that  in  no  event  what- 
ever was  the  (hip  to  go  into  Helfmgberg  in  the  profecution  of  this 
adventure.  The  captain  had  certainly  no  immediate  intention 
of  going  there,  but  if  he  found  that  the  BritiJJj  armament  had 
left  the  Danijh  territories  before  his  arrival,  he  might  have  found 
it  expedient  to  proceed  to  the  neighbouring  Svuedi/b  port,  which 
he  was  entitled  to  do  within  the  terms  of  the  policy.  But  I  am 
fatisfied  that  would  not  have  made  the  infurance  illegal  if  the 
captain  had  never  meditated  to  go  into  Heljingberg  at  all.  There 
is  nothing  illegal  fo  as  to  avoid  a  policy  in  the  mere  circum- 
ilance  of  the  (hip  taking  out  a  clearance  for  a  place  named 
in  the  policy  to  which  there  is  no  intention  of  going.  'The 
ilatute  of  13  &  14  Car.  2.  c.  n.  f.  3.  only  gives  a  penalty  of 
loo/,  for  taking  out  a  falfe  clearance  j  but  there  is  nothing 
in  that  a£t  to  make  the  voyage  illegal.  That  was  determined 
in  Planchev.  Fletcher^  Douglas,  251.  and  though  the  particular 
flatute  is  not  referred  to  in  the  report  of  the  cafe,  yet  the  provi- 
fion  of  it  was  probably  in  the  contemplation  of  the  Court.  And 
here  the  object  of  the  voyage  was  not  illegal  but  meretorious. 
The  aflured  never  meant  to  go  to  a  DaniJJj  port,  as  fuch,  but 
merely  for  the  fupply  of  the  Britijh  fleet  and  army  then  fuppofed 
to  be  lying  off  Copenhagen.  And  the  jury  was  quite  faitafied 
of  the  fad." 

Mr.  Juftice  Grofe  declared  himfelf  of  the  fame  opinion. 

Mr.  Juftice  Le  Blanc. — <c  If  it  had  been  made  out  in  evi- 
dence, that  this  was  a  voyage  intended  to  fupply  the  enemy  with 
provifions,  that  would  at  once  have  avoided  the,policy  j  but  the 
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defendant  failed  in  his  attempt  to  do  that,  and  the  jury  were  fa- 
tisfied  that  chat  was  not  the  object  of  the  adventure.  The  ob- 
vious intention  of  it,  and  fo  it  was  understood  by  the  jury,  was 
to  fupply  our  own  fleet  and  army  off  Copenhagen  :  and  if  on 
his  approach  to  that  place  the  captain'  had  not  found  the  fleet 
there,  he  would  probably  have  gone  to  Heifingberg,  It  lits  been 
determined  that  the  mere  circumftance  of  taking  a  clearance  to 
a  place,  where  a  {hip  does  not  intend  to  go,  does  not  make  the 
voyage  illegal  /o  as  to  vacate  the  policy  :  but  I  am  not  fatisfied 
that  the  captain  had  determined  not  to  go  to  Helfr.igberg  in  any 
event." 

Mr.  Juftice  Bayley. — "  The  whole  of  the  evidence  (hews  that 
the  obje6l  of  the  voyage  was  to  fupply  our  fleet  engaged  upon 
the  expedition  to  Copenhagen^  with  provifions,  and  not  to  run  into 
£ii  enemy's  port,  where  the  veffel  would  he  fure  to  be  captured." 

Rule  difcharged. 


AP? 
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Policy  of  Insurance  on  Ship  or  Goods. 


tfte  jfcame  of  ®o&,  Amen* 

as  .well  in  own  Name,  as  for  and  is* 

the  Name  and  Names  of  all  and  every  other  Perfon  or  Perfons  to 
whom  the  fame  doth,  may,  or  (hall  appertain,  in  Part  or  in  AH, 
doth  make  A  durance,  and  caufe 

and  them  and  every  of  them  to  be  infured,  loft,,  or  not  loft,  at  an£ 
jprom 


upon  any  Kind  of  Goods  and  Merchandizes,  and  alfo  upon  the  Body, 
Tackle,  Apparel,  Ordnance,  Munition,  Artillery,  Boat  and  other 
furniture,  of  and  in  the  good  Ship  or  VefTel  called  the 

whereof  is  Mailer,  under  God,  for  this  prefent  Voyage, 

or  whofoever 

jelfe  mall  go  for  Mafter  in  the  faid  Ship,  or  by  whatfoever  other  Name 
or  Names  the  fame  Ship,  or  the  Mailer  thereof,  is  or  mall  be  named 
or  called  ;  beginning  the  Adventure  upon  the  faid  Goods  and  Mer- 
chandizes from  the  loading  thereof  aboard  the  faid  Ship, 

upon  the  faid 
Ship,  &c. 

and  fo  fhall  continue  and 

endure,  during  her  Abode  there,  upon  the  faid  Ship,  &c.  And 
farther,  until  the  faid  Ship,  with  all  her  Ordnance,  Tackle,  Apparel, 
£sfc.  and  Goods  and  Merchandizes  whatfoever,  ihall  be  arrived  at 

upon  the  faid 

Ship,  csfc.  until  fKe  hath  moored  at  Anchor  Twenty-four  Hours  in 
good  Safety  ;  and  upon  the  Goods  and  Merchandizes,  until  the  fame 
be  there  discharged  and  fafely  landed.  And  it  fhall  be  lawful  for  the 
faid  Ship,  &c.  in  this  Voyage,  to  proceed  and  fail  to  and  touch  and 
{lay  at  any  Ports  and  Places  whatfoever 

without  Prejudice  to  this  Infurance, 

the  faid  Ship,  &c.  Goods  and  Merchandizes,  £sV.  .  for  fo  much  as 
concerns  the  Afiureds  by  Agreement  between  the  Affureds  and  Affu- 
rers  in  this  Policy  are  and  ihall  be  valued  at 

Touching  the  Adventures  and  Perils  wKch  we 

$he  Affurers  are  contented  to  bear,  and  do  take  upon  UvS  in  this  Voyage, 

they 
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they  are  of  the  Seas,,  Men  of  War,,  Fire,  Enemies,  Pirates,  Rover*, 
Thieves,  Jettifons,  Letters  of  Mart  and  Counter-mart,  Surprizals, 
Takings  at  Sea,  Arrefts,  Reftraints,  and  Detainments  of  all  Kings, 
Princes,  and  People.,  of  what  Nation,  Condition,  or  Quality  foever, 
Barratry  of  the  Mafter  and  Mariners,  and  of  all  other  Perils,  LoiTes 
and  Misfortunes,  that  have  or  (hall  come  to  the  Hurt,  Detriment, 
or  Damage,  of  the  faid  Goods  and  Merchandizes  and  Ship,  &c. 
or  any  Part  thereof.  And  in  Cafe  of  any  Lofs  or  Misfortune,  it 
mall  be  lawful  to  the  Aflureds,  their  Factors,  Servants,  and  Affigns, 
to  fue,  labour  and  travel  for,  in  and  about  the  Defence,  Safeguard, 
and  Recovery  of  the  faid  Goods  and  Merchandize  and  Ship,  &c. 
or  any  Part  thereof,  without  Prejudice  to  this  Infurance  ;  to  the 
Charges  whereof  we  the  Affurers  will  contribute  each  one  according 
to  the  Rate  and  Quantity  of  his  Sum  herein  aflured.  And  it  is 
agreed  by  us  the  Infurers,  that  this  Writing  or  Policy  of  Aflurance 
fhall  be  of  as  much  Force  and  EffeA  as  the  furefl  Writing  or  Policy 
of  Aflurance  heretofore  made  in  Lombard '-Jtreet,  or  in  the  Royal 
Exchange,  or  elfewhere.in  London.  And  fo  we  the  AfTurersare  con- 
tented, and  do  hereby  promiie  and  bind  ourfelves,  each  one  for  his 
own  Part,  our  Heirs,  Executors,  and  Goods  to  the  AfTured,  their  Ex- 
ecutors, Adminiftrators  and  Afiigns,  for  the  true  Performance 
of  the  Premifes,  confeffing  ourfelves  paid  the  Consideration  due  unto 
us  for  this  Afiurance  by  the  Allured 


at  and  after  the  Rate  of 


In  Witnefs  •whereof  we  the  AfTurers  have  fubfcribed  our  Names  and 
Sums  affurqd  in  London. 

N.  B.  Corn,  Fifh,  Salt,  Fruit,  Flour,  and  Seed,  are  warranted 
free  from  Average,  unlefs  general,  or  the  Skip  be  ftranded  ;  Sugar, 
Tobacco,  Hemp,  Flax,  Hides,  and  Skins,  are  warranted  free  from 
Average,  under  Five  Founds  per  Cent.  And  all  other  Goods,  alfo 
the  Ship  and  Freight,  are  warranted  free  of  Average  under  Three 
Pounds  per  Cent,  unlefs  general,  or  the  Ship  be  ftranded. 
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Form  of  a  Refpondentia  Bond. 

CO  all  spen  bg  tljefe  prefenW,  That 

held  and  firmly  bound  to 


in  the  Sum,  or  Penalty  of 
of  good  and  lawful  Money  of 
Great  Britain,  to  be  paid  to  the  faid 

or  to  certain  Attorney,  Executors,  Admi- 

niftrators,  or  Afiigns ;  to  which  Payment,  well  and  truly  to  be 
made  Heirs,  Executors,  and  Ad- 

niniftrators,  firmly  by  thefe  Prefents,  fealed  with 
Seal.  Dated  this 

Day  of  in  the  Year  of  the 

Reign  of  our  Sovereign  Lord  by  the  Grace  of 

God,  of  Great  Britain,  France,  and  Ireland,  King,  Defender  of  the 
Faith,  and  fo  forth,  and  in  the  Year  of  our  Lord  One  thoufand 
eight  hundred  and  •  The  Condition 

of  the  above- written  Obligation  is  fuch,  that  whereas  the  above- 
named  hath,  on  the  Day  of  the 
Date  above-written,  lent  unto  the  above-bound 

the  Sum  of  upon  the  Merchandize 

and  Effefts,  to  that  Value  laden,  or  to  be  laden,  on  board  the  good 
Ship  or  Veffel  called  tke  of  the  Burthen 

of  Tons  or  thereabouts,  now  in  the  River 

Thames,  whereof  is  Commander.     If  the  faid 

Ship  or  Veflel  do,  and  mall  with  all  convenient  Speed,  proceed 
and  fail  from  and  out  of  the  faid  River  of  Thames,  on  a  Voyage 
tt*  any  Ports  or  Places  in  the  Eajl  Indies*  China,  Perfia,  or  eiie- 
where  beyond  the  Cape  of  Good  Hope,  and  from  tjbence,  do  and 
mail  fail  and  return  unto  the  faid  River  of  Thames,  at  or  before 
the  End  and  Expiration  of  Thirty  fix  Calendar  Months,  to  be  ac- 
counted from  the  Day  of  the  Date  above- written,  and  that  with- 
out Deviation  (the  Dangers  and  Cafualties  of  the  feas  exceptcd). 
And  if  the  above-bound 
Heirs,  Executors,  or  Adrainiftrators,  do  and  (hall,  within 

.Days  next  after  the  faid  Ship,  or'Veflel,  (hall  be 
arrived  in  the  faid  River  of  Thames,  from  the  faid  Voyage,  or  at 
the  End  and  Expiration  of  the  faid  Thirty-fix  Calendar  Months, 
to  be  accounted  as  aforefaid  (which  of  the  faid  Times  mall  firft 
and  next  happtn)  well  and  truly  pay,  or  caufe  to  be  paid,  unto  the 
above-named  Executo/s,  Adminiftrators,  or 

the  Sum  of  of  lawful  Money 

of 
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©f  Great  Britain,  together  with 

of  like  Money,  by  the  Calendar  Month,  and  fo  proportio'i^" 
ably  for  a  greater  or  lefler  Time  than  a  Calendar  Month,  for  all  fuck' 
Time,  and  fo  many  Calendar  Months,  as  lhall  be  elapft  d  «nd  run 
out  of  the  faid  Thirty -fix  Calendar  Months,  over  and  above  twenty 
Calendar  Months,  to  be  accounted  from  the  Day  of  the  Dare  nbove- 
vrritten  ;  or  if  in  the  faid  Voyage,  and  within  the  faid  Thirty-fix 
Calendar  Months,  to  be  accounted  as  aforefaid,  an  utter  Lofs  of  the 
faid  Ship,  or  Veffel,  by  Fire,  Enemies,  Men  of  War,  or  any  othtr 
Cafualties  mall  unavoidably  happen  ;  and  the  above-bound 

Heirs,  Executors,  or  Adminiftrators, 

do  and  fhall,  within  Six  Months  next  after  the  Lofs  pay  and  fatisfy 
to  the  faid  Executors  or  Ad- 

minidrators,  or  Affigns,  a  jufl  and  proportional  Average  on  ail 
Goods  and  Effeds  which  the  faid 

carried  from  England  on  board  the  faid  Ship  or  VefTel,  and  on  all 
other  the  Goods  and  Effects  of  the  faid  which  frail 

acquire  during  the  faid  Voyage,  and  which  fhall  not  be  unavoidably 
loft  :  then  the  above-written  Obligation  to  be  voidy  and  of  no  Effect j 
or  elfe  to  fland  in  full  Force  and  Virtus. 


(being  1 
in  the  > 


Sealed  and  delivered 

firft  duly  aampt)  in  the  }•  J. 

Prefence  of 


APPENDIX,    No.  III. 

Form  of  a  Policy  of  Insurance  upon  a  Life* 


)13  tfie  59ame  Of  d^Otl,  Amen. 

do  make  Aflurance,  an<f 

caufe  to  be  afTured  upon  natural 

Life  aged  for  and  during 

the  Term  and  Space  of 

Calendar  months,  to  commence  this' 
Day  of  in  the  Year  of  ouf 

Lord  One  thoufand  feven  hundred  and  fully  to  be 

complete  and  ended.      And  it  is  declared,    that  this  Afiurance  is 
xnade  to  and  for  the  Ufe,  Benefit,  and  Security,  of  the  faid 

Executors,  Adminiftrators,  and 
Affigns,  in  cafe  of  the  Death  of  the  faid 
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Within  the  Time  aforefaicj,  which  the  above  Governor  and  Com- 
jpany  do  allow  to  be  good  and  fufficient  Ground  and  Inducement  for 
making  this  Aflurance,  and  do  agree  that  the  Life  of 

the  faid  is  and  (hall  be  rated  and 

Valued  at  the  Sum  aflured  :  The  faid  Governor  and  Company  there- 
fore, for  and  in  Confederation  of  p:r  Cent. 
to  them  paid,  do  allure,  afTume,  and  promife,  that 

the  faid  mall,  by  the  Permiffion  of 

Almighty  God,  live,  and  continue  in  this  natural  Life,  for  and 
during  the  faid  Term  and  Space  of  Calendar 

Months,  to  commence  as  aforefaid  ;  or  in  Default  thereof,  that  is  to 
fay,  in  cafe  the  faid 

{hall,  in  or  during  the  faid  Time,  and  before  the  full  End  and 
Expiration  thereof,  happen  to  die,  or  deceafe  out  of  this  World 
by  any  Way  or  Means  whatfoever,  that  then  the  abovefaid  Gover- 
nor and  Company  will  well  and  truly  fatisfy,  content,  and  pay  iinto 
the  faid  Executors,  Admini- 

ftrators,  or  Afligns,  the  Sum  or  Sums  of  Money  by  them  affured, 
and  are  here  underwritten,  hereby  promifing  and  binding  themfelves 
and  their  Succeflbrs  to  the  Aflured,  Executory 

Adminiftrators>  or  Afligns,  for  the  true  Performance  of  the  Pretni- 
fes,  confefling  themfelves  paid  the  ,Confideration  due  unto  them  for 
this  Aflurance  by  the  Allured.  Provided  always,  and  it  is  hereby 
declared  to  be  the  true  Intent  and  Meaning  of  this  Aflurance,  and 
this  Policy  is  accepted  by  the  faid 

upon  Condition  that  the  fame  mail  be  utterly  void  and  of  no  Effect, 
In  cafe  the  faid  mall  exceed  the  Age 

of  or  fhall  voluntarily  go  to  Sea  or  into 

the  Wars,  by  Sea  or  Land,  without  Licence  in  Writing  firft  had 
or  obtained  for  fo  doing,  any  Thing  in 

thefe  Prefents  to  the  contrary  hereof  in  anywife  notwithftanding. 
In  witnefs  whereof  the  faid  Governor  and  Company  have  caufed 
their  common  Seal  to  be  hereunto  affixed,  and  the  Sum  or  Sums 
by  them  aflured  to  be  here  underwritten,  at  their  office  in  London, 
this  Day  of  in  the 

Year  of  the  Reign  of  our  Sovereign 

Lord  by  the  Grace  of  God,  of  the  United 

Kingdom  of  Great  Britain  and  Ireland,  King,  Defender  of  the  Faith, 
&c „  and  in  the  Year  of  our  Lord  One  thoufand  eight  hundred  and 
The  faid  Governor  and  Company  are  content 
with  this  Afiurance 
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0 

Form  of  a  Policy  of  Insurance  agalnjl  Fire. 


BY  the  Corporation  of  the  Royal  Exchange  Afiurance 
of  Houfes  and  Goods  from  Fire 


This  prefent  Inftrnment  or  Policy  of  Afiurance  witnefTeth,  /That 
whereas 

agreed  to  pay  into  the  Treafury  of  the  Corporation  of  the  Royal 
Exchange  Aflurance,  at  their  Office  on  the  Royal  Exchange,  London, 
for  the  Affurance  of 

from  Lofs  or  Damage  by  Fire.  Now  know  all  Men  ly  thefe  Prefents, 
That  the  capital  Stock,  Eftate,  and  Securities  of  the  faid  Corpo- 
ration (hall  be  fubjedl  and  liable  to  pay,  make  good,  and  fatisfy 
unto  the  faid  Aflured  Heirs,  Executors, 

or  Adminiftrators,  any  Lofs  or  Damage  which  mail  or  may  happen 
by  Fire  to  the  faid  Goods  aforefaid 

(except  fucj>  Goods  as  Hemp,  Flax,  Tallow,  Pitch,  Tar,  Tur- 
pentine, Glafs,  China,  and  Earthen  Wares,  Writings,  Books  of 
Accounts,  Notes,  Bills,  Bonds,  Tallies,  ready  Money,  Jewels, 
Plate,  Pictures,  Gun-powder,  Hay,  Straw,  and  Corn  unthrefhed), 
within  the  Space  of  twelve  Calendar  Months  from  the  Day  of  the 
Date  of  this  Inltrument  or  Policy  of  AfTurance,  not  exceeding  the 
Sum  of  * 

and  (hall  fo  continue,  remain,  and  be  fubjecT:  and  liable,  as  aforefaid, 
from  Year  to  Year,  to  be  computed  from  the 

Day  of  in  every  Year,  for  fo  long  Time  as  the  faid 

Aflured  fhall  well  and  truly  pay,  or  caufe  to  be  paid,  the  Sum  oi 

into  the  Treafury  of  the  faid  Corpo- 
ration, on  or  before  the  Day  of 
which  fhall  be  in  each  fucceeding  Year,  and  the  faid  Corporation 
fhall  agree  thereto  by  accepting  and  receiving  the  fame  ;  whfch  faid 
Lofs  or  Damage  fhall  be  paid  in  Money  immediately  after  the  fame 
fhall  be  fettled  and  adjufted,  or  othcrwife,  if  the  faid  Lofs  or  Da* 
mage  (hall  not  be  adjuited,  fettled,  and  paid  within  fixty  Days  after 
Notice  thereof  ftiail  be  given  to  the  laid  Corporation,  by  the  faid 
Allured,  that  then  the  faid  Corporation,  their  Officers,  Workmen, 
or  Afligns,  fhall,  at  the  Charge  of  the  faid  Corporation,  at  the  End 
and  Expiration  of  the  faid  fixty  Days,  provide  and  fupply  the  faid 
Aflured  with  the  like  Quantity  of  Goods  of  the  fame  Sort  and  Kind, 

and 
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and  of  equal  Value  and  Goodnefs  with  thofe  burnt  or  damnified  by- 
Fire.  Provided  always  neverthelefs,  and  it  is  hereby  declared  to  be  the 
true  Intent  and  Meaning  of  this  Deed  or  Policy,  That  the  faid 
Stock,  Eftate,  and  Securities  of  the  faid  Corporation  (hall  not  be  fub- 
je3  or  liable  to  pay  or  make  good  to  the  Affured  any  Lofa  or 
Damage-  by  Fire,  which  mail  happen  by  any  Invafion,  Foreign 
Fnemy,  or  any  military  or  ufurped  Power  whatfoever.  Provided  alfoy 
That  this  Deed  or  Policy  fhall  not  take  Place  or  be  binding  to  the 
faid  Corporation  until  the  Premium  f6r  one  Year  is  paid,  or  in  cafe 
the  faid  Affured  fliall  have  already  made,  or  mail  hereafter  make  any 
oth^r  Affurance  upcn  the  Goods  aforefaid,  unlc-fs  the  fame"  fhall  be 
allowed  of  and  fpecified  upon  the  Back  of  this  Policy  :  or  if  the  faid 

at  the  Time  when  any 

fuch  Fire  /hall  happen,  fhall  be  in  the  PofTedion  of,  or  let  to  any  Per- 
fon  who  fliall  ufe  or  exercife  therein  the  Trade  of  a  Sugar-baker, 
Apothecary,  Chymift,  Colour-man,  Diftiller,  Bread  or  Bifcuit-ba- 
ker,  Ship  or  Tallow-chandler,  Stable  keeper,  Inn-holder,  or  Malt- 
fter,  or  mail  be  made  ufe  of  for  the  flowing  or  keeping  of  Hemp, 
Flax,  Tallow,  Pitch,  Tar,  or  Turpentine  ;  but  that  in  all  or  any  of 
the  faid  Cafes  thefe  Prcfents,  and  every  Claufe,  Article,  and  Thing 
herein  contained,  fhall  ceafe,  determine,  and  be  utterly  void  and  of 
none  Effect,  or  othervvife  fhall  remain  in  full  Force  and  Virtue.  In 
Witnefs  whereof  the  faid  Corporation  have  caufed  their  common  Seal 
to  be  hereunto  Affixed,  the  Day  of 

in  the  Year  cf  the  Reign  of  our 

Sovereign  Lord  by  the  Grace  of  God,  of  the  United 

Kingdom  of  Great  Britain,  and  Ireland,  King,  Defender  of  the  Faith, 
fcfr .  and  in  the  Year  of  our  Lord  One  thoufand  eight  hundred  and 


N.  B.  This  Policy  to  be  of  no  Force,  ifafiigned, 
unlefs  fuch  Affignm«nt  be  allowed  by  an  Entry 
thereof  in  the  Books  of  the  Company. 


TABLE 


TABLE 


OF     THE 


PRINCIPAL    MATTERS. 


Abandonment. 

BEFORE  a  perfon   infured  can   de- 
mand from   the  underwriter  a  re- 
compence   for  a  total  lofs,    he    mull 
abandon  to  him  whatever  claims  he 
may  have  to  the  property  infured. 

Page  109,    192 

The  lime,  within  which  fuch  an  aban- 
donment mult  be  made,  was  not  fixed 
in  England  till  lately  by  any  pbfitive 
regulation  or  decifion.  no,  239 
Abandonment  is  as  ancient  as  the  con- 
trad  of  infurance  itfelf.  192 
When  an  abandonment  is  made,  itrnutt 
be  total,  and  not  partial.  ibid. 
The  infured  may  in  all  cafes  chufe  not  to 
abandon;  but  he  cannot  at  his  plea- 
fure  abandon,  and  thereby  turn  a  par- 
tial into  a  total  IcTs.  193 
The  infured  may  abandon  to  the  under- 
writer, and  cal!  upon  him  for  a  total 
lofs,  if  the  damage  exceed  half  the 
value  ;  if  the  voyage  be  abfolutely  loft 
or  not  worth  purfuing  ;  if  farther  ex- 
pence  be  necc-ffary  ;  or  if  the  infurer 
will  not  engage  at  all  events  to  bear 
that  expence,  though  it  ihould  ex- 
ceed the  value,  or  fail  of  fuccefs. 

194,  201,  208 

But  he  cannot  abandon,  unlefs  at  fome 
period  or  other  of  the  voyage  there 
has  been  a  total  lofs  ;  and  if  neither 
the  thing  infured,  nor  the  voyage  b< 
loft,  and  tht  damage  does  not  amoan 
to  a  moiety  of  the  value,  he  fh'll  not 
be  allowed  to  abandon.          19^*  2> 
Abandonment  muft  be  made,  though  th 
property  be  converted  into  money. 

240 

The  right  to  abandon  muft  depend  o 
the  nature  of  the  cafe  at  the  time  c 
the  a;Von  brought,  or  at  the  time  o 
thi  oficr  to  abandon  ;  and  therefor 


if,  at  the  time  advice  is  received  of  the 
lofs,  it  appears  that  the  peril  is  over 
and  the  thing  in  fafety,  the  infured 
has  no  right  to  abandon.  P.  195,207 
'hus  in  a  cafe  where  there  was  a  cap- 
ture and  recapture,  and  it  was  dated 
that,  at  the  time  of  the  offer  to  aban- 
don, the  (hip  was  fafe  in  port,  and 
had  fuftained  no  damage,  the  court; 
held  that  the  infured  had  no  right  to 
abandon.  205 

ut  if  the  underwriter  pay  for  a  total 
lofs,  and  it  afterwards  turn  out  to  be 
but  partial,  the  infured  fhall  not  be 
obliged  to  refund  ;  but  the  infurer 
{hall  ftand  in  his  place  for  the  benef.c 
of  falvage.  212 

f  the  (hip  or  goods  are  reftored  in 
fafety  between  the  offer  to  abandon 
and  action  brought,  the  a/lured  can- 
not proceed  as  for  a  total  lofs.  2  i  3 
f  the  voyage  be  defeated  by  damage 
done  to  the  fhip,  the  afTured  may 
abandon  221 

t  is  not  a  lofs  within  the  policy,  for 
which  the  allured  can  abandon,  and 
recover  as'. /or  a  total  lofs  of  cargp, 
that  the  port  of  deftination  has  been 
{hut  by  order  of  the  enemy  againit 
fhips  of  the  nation  to  which  the  ihip 
"infured  belongs.  223 

[f  a  Ihip,  finding  her  port  of  destination 
{hut,  fail  back  for  her  port  of  outrU, 
without  intending  to  complere  the 
voyage  infured,  the  underwriters  are 
difcharged.  226, 6i3 

Where  ihip  and  freight  are  infured  by 
two  feparate  fees  of"  underwriters,  and 
by  reafon  of  an  embargo  in  a  foreign 
port,  there  is  ^n  abandonment  t3 
both,  whether  the  underwriters  on 
(hip  are  entitled  \.Q  freight  earned  in 
confequence  of  the  emoargo  being 
taken  off?  Prom  p.  227  top.  236 
Y  Y  2  Euduou 
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Election  to  abandon,  when  to  be  made. 

Page   239 

When  notice  of  abandonment  of  a  car- 
go muft  be  given,  to  render  the  un- 
derwriters liable  fora  total  lofs.  156 

Notice  of  abandonment  neceflary, 
though  the  ihip  and  cargo  had  been 
fold,  when  notice  of  the  lofs  was  re- 
ceived. 240  note  (a) 

Afiion. 

Action  of  affumpfit  may  be  maintained 
by  owner  of  ihip  againft  owner  of 
part  of  the  cargo,  to  recover  propor- 
tion of  general  average.  179  note(<z) 
An  action  on  the  cafe  lies  agajnft  an 
agent  for  not  having  infured  agree 
ably  to  the  orders  of  his  principal. 

404.  note  (a] 

The  only  difference  between  this  action, 
and  that  on  the  policy  againft  the  un- 
derwriters, confifts  in  form  :  for  the 
plaintiff  is  entitled  in  this  action  to 
recover  the  precife  fum  he  ordered  to 
be  infured  ;  and  the  defendant  has 
every  benefit  of  which  the  underwri- 
ter could  have  taken  advantage,  fuch 
as  fraud,  deviation,  non-compliance 
with  warranty,  £c.  ibid. 

Such  an  order  toinfure  muft  be  obeyed 
in  the  three  following  inftanres,  other- 
wife  this  action  will  lie.  Firft,  where 
a  merchant  abroad  has  effects  in  the 
hands  of  his  correfpondent  here.  Se 
cond,  where  the  merchant  abroad  has 
been  ufedto  fend  orders  for  infurance 
and  the  one  here  to  comply  with 
them.  Thirdly,  if  the  merchani 
abroad  fend  bills  of  lading, and  engraf 
on  them  an  order  to  infure,  as  the  term 
of  their  acceptance.  ibid. 

If  a  merchant  here  accept  an  order  for 
infurance,  and  limit  the  broker  to  too 
fmall  a  premium,  by  which  means  no 
infurance  can  be  procured,  this  aclioi 
lies.  ibid 

An  action  of  indtbitatus  affumpfit ,  fo; 
money  had  and  received  for  th< 
plaintiff's  ufe,  is  the  proper  form  o 
aclion,  in  order  to  recover  the  pre. 
mium.  504,  535 

In  order  to  recover  upon  a  policy  againl 
eithtr  of  the  infurance  companies,  the 


aftion  muft  be  debt  or  covenant t  and 
they  may  plead  generally. 

Page  535,   536 

vVhen  money  has  been  paid  by  mitfake  • 
to   be    infured,   it  may  be  recovered 
back  in  an  acVton  for  money  had  and 
received  to  the  plaimiff's  ufe.        537 

In  order  to  recover  againft  a  private  un- 
derwriter upon  the  policy,  the  form 
of  acl'on  is  a  fpecial  indebiiatus  affump- 
Jtt,  founded   upon  the  exprefs  con- 
tract, ibid. 

The  action  may  be  brought  in  the  name 
of  the  broker  effecting  the  policy. 

.543 
Within  fifteen  days  after  action  brought, 

plaintiff, after  requell  in  writing,  mull 
declare  the  amount  of  ail  infurances 
on  the  fame  fhip.  544. 

See  title  Declaration, 

Adjuflment, 

When  the  quantity  of  damage' Curtained 
in  the  courfe  of  the  voyage  is  known, 
andjthe  amount  which  each  infureris 
to  pay  is  fettled,  it  is  ufual  for  the 
underwriter  to  indorfe  on  the  policy, 
"  acjufted  this  lofs  at  fo  much  pzr 
cent."  This  is  an  adjuftmenr.  161 

After  an  adjuftment  has  been  figned 
by  the  underwriter,  if  he  refufe  to 
pay,  the  owner  has  no  occafion  to  go 
into  the  proof  of  his  lofr,  or  any  of 
the  circumftances.  It  is  to  be  con- 
fidered  as  a  note  of  hand.  162 

This  rule  has  been  fince  rejaxed  and 
explained.  163 

Although  ananderwri'er  fign  an  adjuft- 
ment,  until  he  actually  pays  the  lofs 
he  may  avail  himfelf  of  any  defence, 
either  upon  the  facts  or  the  law  of  the 
cafe.  165 

At  leaft,  unlefs  his  attention  was  par- 
ticularly  called  to  all  the  circum- 
ftances rf  the  cafe,  before  he  figned 
the  adjulhnent.  »06 

After  judgment  by  default  upon  a  va- 
lued policy,  the  plaintiff's  title  to  re- 
cover is  confeffed,  and  the  amount 
of  the  damage  is  fixed  by  the  policy. 

167 

If  a  lofs  be  total  at  the  time  of  the  ad- 
juftment,  and  the  infurer  pay  for  a 
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total  Jofs,  the  in  fared  is  not  obliged 
to  refund,  if  it  fhould  afterwards  turr 
out  to  be  partial;  but  the  infurej 
will  Hand  in  the  place  of  the  indued. 
Page  167 

Admiralty* 

The  fentence  of  a  French  conful  red- 
dent  in  a  neutral  country  upon  a  ftiip 
brought  in  there,  is  void  by  the  law 
of  nation?.  ibid. 

Bat  fentence  procured  by  cap'ors  ir> 
country  of  co- belligerent,  good.  .463 

The  fentence  of  a  foreign  Court  of  Ad- 
miralty is  conciufive,  as  to  every 
thing  contained  in  it ;  but  where  the 
caufe  of  condemnation  of  a  (hip  does 
not  appear  to  be  on  the  fpecirkk 
ground  material  to  the  point  in  if- 
fue,  parole  evidence  n.ull  be  allowed 
to  explain  it.  464 

Thus  it  is  not  condufive  to  fiiew  that  a 
Ihip  was  not  neurral,  unlefs  it  appear- 
ed that  the  condemnation  went  on 
that  ground.  ibid. 

A  fentencs  of  fuch  a  court  cannot  b-.- 
coptroverted  collaterally  in  a  civil 
fuit.  466 

If  it  appear  evident  that  the  fer.tence 
proceeded  upon  the  ground  of  the 
property  no:  bettrg  neutral,  that  is 
conciuiive  evidence  sgainlr.  the  in 
fured,  that  he  has  not  complied  with 
his  warranty,  and  the  underwriter  is 
difcharged.  469,  470 

Even  where  no  fpecial  ground  of  con- 
demnation is  Hated,  but  the  fhip  is 
condemned  as  good  and  lawful  prize, 
the  Court  here  mult  confider  it  as 
conciufive  evidence  that  the  property 
was  not  neutral.  471 

If  a  foreign  Court  condemn  a  neutral  as 
enemy' 's  prop  rfy  for  not  having  a  Hit 
of  the  crtw  required  by  a  French  or- 
dinance, and  adjudge  it  to  be  requijtte 
within  the  lOnftrutfion  cf  the  treaty  be- 
tween the  countries,  fuch  fer.tence  is 
conciufive.  472 

Sailing  without  a  pafTport  as    required 
by  treaties  between  America  and  other 
is   a    norKompliance   with    a 


a  warranty  cf  being  an  JJmtrican. 


If  a  neutral  (hip  be  rtftored,  but  da- 
mages and  coils  denied  to  the  claim- 
ants, becaufe  they  had  not  fully  com- 
plied with  certain  French  ordinances, 
the  affured  may  recover  for  the 
detention  noiwit.'iftanding. 

474,    note  (a) 

But  if  the  ground  of  decdion  appear  to 
be  no:  on  the  ground  of  not  being 
neutral,  but  on  a  foreign  ordinance, 
manifeltly  unjult,  and  contrary  to  the 
laws  c  f  nations,  and  the  infured  has 
only  infringed  luch  a  partial  law,  that 
{hall  not  be  deemed  a  breacn  of  his 
warranty,  fo  as  to  difcharge  the  in- 
furer.  ^  473 

The  only  queftion  in  all  thefe  cafes  is  this, 
did  the  Court  of  Admiralty  mean  to 
decide  the  queftion  whether  the  pro- 
perty belonged  to  an  enemy  or  not  ;* 
if  they  did  mean  to  decide  that  quef- 
tion, though  they  may  have  decided 
erroneoifl*/,  it  is  conciufive  evidence, 
that'  the  warranty  is  not  true  ;  and 
the  a  flu  red  cannot  b'^  allowed  to  con- 
trovert the  fad  fo  eftabjfhed. 

474.  497 

Where  a  foreign  fentence  pro/elTes  to 
proceed  on  an  in  fra&ion  of  treaty,  fuch. 
fentence  conciufive  againft  warranty. 

486 

7oreign  fentence  evidence  only  of  whac 
it  direftly  afierts  in  the  adjudicative 
part  or  jr.  49^ 

f  the  ihip  be  condemned  as  prize,  and 
the  grounds  of  the  fentence  appear 
manifestly  to  contradidt  fuch  a  con* 
clufion^  the  Court  here  will  not  dif- 
charge the  infurers,  by  declaring  that 
the  infared  has  forfeited  his  neutra- 
lity. 498 

:\  (hip  warranted  neutral  forfeits  her 
neutrality,  if  a  Court  of  Admiralty 
condemn  her  on  that  ground  for  re- 
fufing  to  be  fearched.  500 

Proceedings  in  Admiralty  Court  can 
only  be  proved  by  producing  the  pro- 
ceedings under  the  feal  of  that  court. 

502 

Condemnation  upon  furvey  not  evidence 

of  the  facts  ftated  in  it,  548 

Y  Y  dsnt* 
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Agent. 

Where  an  agent  is  proved  to  have  had 
authority  to  fubfcribe  the  policy,  he 
ftnll  be  prefumed  to  have  authority 
to  fign  the  adjuftment.  Page  162 

Wherever  there  has  been  an  allegation 
of  falfehood,  a  concealment  of  cir- 
curnftances,  or  a  mifreprefemation, 
it  is  immaterial  whether  it  be  the  aft 
of  the  perfon  himfelf  who  is  intereft- 
ed,  or  of  his  agent  ;  for  in  either  cafe 
the  contract  is  founded  in  deception, 
and  the  policy  is  confequently  void. 
276,  278 

This  rule  prevails,  even  though  the  act 
cannot  be, at  all  traced  to  the  owner 
of  the  property  infured.  276 

Agent  not  infuring  according  to  direc- 
tions is  liable  to  an  action.  404 

Alien.     See  Enemy. 

Alteration. 

A  policy  cannot  be  altered  after  it  is 
/igned.  i 

Unlefs  there  be  fome  written  document 
to  mew  that  the  intention  of  the  par- 
ties was  miftaken  ;  or  unlefs  it  be  al- 
tered by  confent  of  the  parties.  3 

In  what  cafes  alteration  of  policy  per- 
mitted by  35  Geo.  3.  c.  63.  p.  37, 38, 
39- 

Amalfitan  Code. 

Some  account  of  it.     Introd.  p.  xxiv. 

Apportionment, 
See  Return  of  Premium. 

Arbitration, 
Effect  of  Claufe  of,  in  a  Policy.      535 

Arrival. 

See  titles,  Rifk,  Continuance  of  Rifk, 
and  Contraction  of  Policy. 

Affignment. 

Policies  of  infurance  againft  fire  are  not 
affignable  without  confent  of  the  of- 
fae.  595 


But  in  marine  infurances,  the  policy 
may  be  transferred. 

Page  596,  note  (a) 

Ajfumpfit.     See  Action. 

AJJltrance,     See  Infurance. 
Average^  General. 

When  goods  are  thrown  overboard  in  a 
ftorm  to  lighten  the  (hip,  for  the  ge- 
neral fafety  of  the  (hip  and  cargo,  the 
owners  of  the  (hip  and  of  the  goods 
faved,  are  to  contribuie  for  the  relief 
of  thofe  whofe  goods  are  eject?  d : 
this  contribution  is  called  a  general 
average.  133,  ^70 

Average  and  contribution  in  commercial 
writers  are  fynonimous  terms.  170 

All  lofs  which  arifes  in  confequence  of 
extraordinary  facrtfices  or  expences 
incurred  for  the  prefervation  of  the 
fhip  and  cargo  comes  within  the  de- 
fcription  of  general  average.  iyo 

The  doctrine  of  average  was  introduced 
by  the  Rhoaians.  171 

Three  things,  it  is  faid,  muft  concur  to 
make  the  act  of  throwing  goods  over- 
board *legal :  .  ift,  That  what  is  fo 
condemned  to  deflruclion  be  in  ccn- 
fequence  of  a  deliberate  and  volun- 
tary confutation  between  the  mailer 
and  men.  2d,  That  the  fhip  be  in 
diftrefs,  and  that  facrificing  a  part  be 
neceflary  for  the  prefervad,;n  of  the 
reft.  3d,  That  the  faving  of  the 
ftiip  and  cargo  be  owing  to  the  means 
ufed  with  that  view.  But  the  2d 
feems  to  be  the  only  material  one. 

171 

To  an  acYion  of  trefpafs  for  throwing 
goods  overboard  a1  man  pleaded  that 
he  did  it  na--vis  lev  and  &  caufa  /  and 
that  otherwife  the^  pafiengers  muft 
have  periihc-d.  The  plea  was  held 
good.  172 

[f  thejetti/ofi  (that  is,  the  throwing  over 
of  the  goods)  do  not  fave  the  fliip, 
but  me  perifh  in  the  florm,  there  mall 
be  no  contribution  of  fuch  goods  as 
may  happen  to  be  faved.  ibid. 

But  if  the  fhip,  being  once  preferved  by 

fwcb  means,  be  afterwards  loft,  the 

8  pro* 


Table  of  the  Principal  Matters. 


639 


property  faved  from  the  fecond  acci- 
dent ihall  contribute  to  the  lofs  occa- 
fioned  by  theformerjsttifon.  Page  172 

The  various  accidents  and  charges, 
which  will  entitle  the  fuffering  party 
to  call  for  a  contribution,  enume- 
rated. 173 

If  goods  be  put  on  board  a  lighter,  to 
enable  the  (hip  to  fail  into  a  harbour, 
and  the  lighter  perifti,  the  owners  of 
the  (hip  and  the  remaining  cargo  are 
to  contribute.  ibid, 

But  if  the  (hip  be  loft,  and  the  lighter 
faved,  the  owners  of  the  goods  pre- 
ferved  are  not  to  contribute.  ibid. 

Not  only  the  value  of  the  goods  thrown 
overboard  muft  be  confidered  in  a 
general  average  ;  but  alfo  the  value 
of  fuch  as  receive  any  damage  by 
wet,  &c.  from  the  jettifon  of  the  reft. 

ibid. 

If  a  (hip  be  taken  and  carried  into  port, 
and  the  crew  remain  to  take  care  of 
and  reclaim  her,  the  charges  of  re- 
claiming and  thdvages  and  expences 
of  the  fhip's  company  during  her  ar- 
reft,  and  from  the  time  of  her  cap- 
ture,  it  is  faid,  (hall  be  brought  into 
a  general  average.  £>u.  174 

Not  io  for  failors*  wages  and  provifions, 
during  performance  of  a  quarantine. 

ibid. 

Quaere.  Whether  extraordinary  wages 
and  victuals,  during  a  detention  by  a 
foreign  prince,  not  at  war,  be  a  fub- 
jeft  of  average.  174,175 

It  feems  that  wages,  &c.  during  a  de- 
tention to  repair,  are.  $>u.  ibid. 

So  where  a  (hip  is  obliged  to  go  into 
port  for  the  benefit  of  the  whole  con- 
cern, the  charges  of  loading  and  un» 
loading,  and  the  wages  and  provifions 
of  the  workmen  hired  for  the  re- 
pairs, are  a  general  average.  175 

Diamonds  and  jewels,  when  a  part  of 
the  cargo,  muft  contribute  according 
to  their  value.  175,  177 

Ship  provifions,  the  perfons  of  the  paf- 

;  fengers,  wearing  apparel,    and   fuch 

jewels  as  merely  belong  to  the  per- 

fon,  do  not  contribute.  176 

Nor  do  bottomry  or  refjp ondentia  bonds 
in  England*  ij6t  563 


Nor  the  wages  of  the  failors.  Page  176 
In  order  to  fix  a  right  fum  on  whicin 
the  average  may  be  computed,  we 
fhould  confider  what  the  whole  (hip, 
freight  and  cargo,  would  have  pro- 
duced neat,  if  no  jettifon  had  been 
made ;  and  then  the  {hip,  freight,  and 
cargo  are  to  bear  an  equal  and  pro- 
portional part  of  the  lofs.  ibid. 
The  goods  thrown  overboard  are  to  be 
eftimated  at  the  price  for  which  the 
goods  faved  were  fold,  freight  and 
all  other  charges  being  firft  deduded* 

,    I77 
The   contribution   is,   in   general,   not 

made  till  the  fhip's  arrival  at  the  port 
ofdifcharge.  178 

The  infurer  by  his  contract  engages  to 
indemnify  the  infured  againft  all  lofies 
arifing  from  a  general  average,  ibid. 

Contribution  may  be  enforced  in  a 
Court  of  Equity.  179 

Or  an  aclion  at  law  may  be  maintained 
for  it.  179.  note  (a) 

Average  Lofs,  vide  Partial  Loffes. 


Bankruptcy. 

IF  the  original  infurer  become  a  bank- 
rupt, it  (hall  be  lawful  for  him  or 
his  affigns  to  make  a  re-affurance  to 
the  amount  before  by  him  infured, 
provided  it  beexprefled  in  the  policy 
to  be  a  re-afiurance.  370 

The  a&  was  held  to  prohibit  re-afTu- 
rances  on  foreign  (hips,  except  in  thd 
cafe  of  bankruptcy  or  death  of  the 
firft  affurer.  372 

If  the  infurer,  after  the  writing  of  the 
policy  and  before  a  lo'fs  happen^ 
mould  become  a  bankrupt,  the  infured 
may  prove  his  debt  under  the  com- 
miffion,  as  if  the  lofs  had  happened 
previous  to  the  bankruptcy  of  the 
underwriter.  371.  note  (a) 

This  ftatute  has  been  heldf  to  extend  to 
infurances  upon  lives.  580 

If  the  borrower  on  bottomry  becomes 
bankrupt  after  the  loan  of  the  mo- 

•  ney,  and  before  the  event  happens, 
which  entitles  the  lender  to  repay- 
ment, the  lender  may  prove  his  debt 
f  Y  4  under 
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under  the  commiflion,  as  if  the  event 
had  adually  happened.         Page  569 

Barratry. 

Jt  is  barratry  in  the  mafter  to  fmnggle 
on  his  own  account.  41 

The  derivation  of  the  word  tf  barra- 
try" is  very  doubtful.  i  j  i 

Any  aft  of  the  mailer,  or  mariners,  of 
a  criminal  nature,  or  which  is  grofsly 
negligent,  tending  to  their  own  bene- 
fit, to  the  prejudice  of  the  owners  oj 
.  the  Jhipt  and  without  their  confept  or 
privity,  is  barratry.  ibid. 

It  mud  be  fome  breach  of  truft  in  the 
matter  ex  malificio*  115.  (n) 

There  mult  be  fomething  fraudulent  to 
conftitute  barratry  121 

It  is  not  neceffary,  in  order  to  make  the 
infurers  liable,  that  the  lofs  fhould 
happen  in  the  very  afl  of  barratry  ; 
for  the  moment  the  fhip  is  carried 
from  its  proper  track,  with  an  evil 
intent,  barratry  is  committed. 

112,  up 

But  the  Jofs  in  confequence  of  the  act 
of  barratry  mu ft  happen  during  the 
<voyage  injured^  and  wiihin  the  time 
limited  in  the  policy.  42,  112 

If  the  ad  of  the  captain  be  done  for  the 
benefit  of  his  owners,  and  not  with  a 
view  to  his  own  intereir,  it  is  not 
barratry.  112 

If  the  owner  of  the  fhip  freight  it  out 
for  a  fpecific  voyage,  the  freighter 
is  to  be  confidered  as  owner  pro  bac 
<vi:e  ;  and  if  the  mafter  commit  a  cri- 
minal ad,  without  his  privity,  though 
with  the  knowledge  of  the  original 
owner,  it  is  barratry.  112,118 

The  infurers,  by  exprefs  words,  under- 
take generally  for  the  barratry  of  the 
mafter  and  mariners.  1 1 3 

Jf  a  declaration  (late  a  mip  to  have  been 
Joft  by  the  fraud  and  negligence  of  the 
mafter,  that  is  a  fufficient  averment 
of  a  lofs  by  barratry.  ibid. 

But  where  a  fhip  failed  a  different  courfe 
from  that  firft  intended,  which  alter- 
ation was  publicly  notified  before  the 
ihip  failed,  and  where  the  mafter  was 
to  have  no  benefit  by  the  change,  it 
was  held  not  to  bs  barratry.  j  14 


So  if  a  fhip  take  a  pnze,  and,  inflead  of 
proceeding  on  her  voyage,  thtf  cap- 
tain is  forced  by  t;--s  mariners  to  re- 
turn to  port  with  tne  prize,  againft 
the  orders  of  his  oncers,  the  captain 
is  juftified  by  necefiisv-  ;  and  it  is  not 
barratry,  becaufe  not  dons  to  defraud 
the  owners.  Page  1 15 

A  (hip  was  infured  from  London  to  Se- 

'  <ville\  fhcj  was  let  to  fYri^ht;  for  the 
voyage  ;  fne  failed  fiforn  London  to 
the  Downs,  from  thence  ii<^  failed  to 
Guernfey,  which  was  cut  of  :bc  courfe 
of  the  voyage.  The  captain  went  there 
to  take  in  brandy  on  bis  own  account, 
with  ,the  knowledge  of  the  original 
owner  of  the  (hip,  but  not  of  ths  freigh- 
ter for  that  voyage.  This  was  held 
to  be  barratry.  1 16 

A  breach  of  an  embargo  is  an  ad  of 
barratry  in  the  mafter.  120 

If  the  captain  cruize  for,  •  and  take  a 
prize,  contrary  to  his  owner's  in- 
ftruclions,it  is  barratry.  ibid. 

If  the  mafter  trade  with  the  enemy, 
even  with  a  view  to  the  advantage  of 
his  owners,  this  is  barratry.  121 

An  ad  of  the  captain,  with  the  know- 
ledge of  the  owners  cftbejtnp,  though 
without  the  privity  of  the  owner  of 
the  goods,  who  happened  to  be  the 
perfon  infured,  is  not  barratry.  125 

If  the  mafter  of  the  fhip  be  alfo  the 
owner,  he  cannot  be  guilty  of  barra- 
try. 127 

The  fame  rule  prevails,  if  he  commit  an 
ad,  which  woulfl  be  barratry  in  any 
other  mafter,  even  though  he  has 
mortgaged  the  fhip.  128 

The  onus  of  proving  the  captain  to  be 
owner,  lies  upon  the  underwriter,  ibid 

If  the  words  *'  in  any  lawful  trade"  be 
inferted,  ftill  the  underwriters  are 
anfwerable,  if  the  captain  cormrit 
barratry  by  fmuggling  on  his  own  ac- 
count. 129 

If  any  captain,  or  mariner,  belonging 
to  any  fhip,  mall  wilfully  burn  or 
deftroy  her,  to  the  prejudice  of  any 
merchant  loading  goods  thereon,  or  of 
any  perfon  underwriting  any  policy 
thereon,  or  to  the  prejudice  of  the 
owner  of  the  (hip,  he  (hall  fufer 
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death  as  a  felon,  without  benefit  of 
clergy.  Page  130 

If  the  offence  be  committed  within  the 
body  of  a  county,  the  offender  fhall 
be  tried  in  a  court  of  common  law  ; 
if  upon  the  high  feas,  it  (hall  be  tried 
according  to  the  directions  of  the 
28th  Henry  8,  c.  15.  130,13! 

It  fhouid  feem  a  lender  on  bottomry 
would  not  be  liable  for  any  accident 
arifing  from  the  barratry  of  the  maf 
ter.  563 

Bill  of  Lading.     See  Lading. 

Bottomry  and  Reffondentia. 

Bottomry  is  a  contract,  by  which    the, 
owner   of  a   (hip   borrows  money  to  I 
enable  him  to  carry   on  the  voyage, 
and  pledges  the  keel  cr  bottom  of  the 
fhip  as  a  fecurity  for  the  repayment. 

If  the  (hip  be  loll,  the  lender  alfo  lofes 
his  whole  money  ;  but  if  not,  he  (hall 
receive  his  principal  and  the  ftipu- 
lated  intereft,  however  it  exceed  the 
legal  rate.  ibid. 

When  the  (hip  and  tackle  are  brought 
home,  they  are  Hable,  as-  well  as  the 
perfonof  the  borrower,  for  the  money 

.     lent.  ibid. 

When  the  loan  is  not  made  upon  the 
vefTel,  but  upon  the  goods,  then  the 
borrower  only  is  perfonally  bound  to 
anfwer  the  contract,  who  is  faid  to 
take  up  money  at  re/pondentia.  ibid 

In  this  confifts  the  chief  difference  be- 
tween bottomry  and  re/pondentia  ;  in 
moft  other  refpecls  they  are  the 
fame.  ibid. 

There  is  a  third  kind  of  contract  upon 
the  mere  hazard  of  the  voyage,  with- 
out any  intereft  in  the  fhip  or  goods. 

ibid. 

This  is  prohibited  as  to  Eajl  India 
voyages.  553 

The  borrower  on  refpondentia  can  onl-y 
infure  the  furplus  value  of  the  goods 
over  and  above  the  money  borrowed. 

13 

The  lender  alone  can  make  infurance  on 
the  money  lent,  553 


All  contracts  made  by  any  of  his  Ma- 
jefty's  fubjects  by  way  of  bottomry 
on  the  fhips  of  foreigners  trading  to 
the  Eajl  Indies  are  null  and  void. 

Page  553 

4>.  Whether  an  American  (hip,  fince  the 
declaration  of  American  indep*n- 
dericy,  be  a  foreign  fhip  within  the 
ftatute  ?  954 

Bottomry  arofe  from  the  power  given 
to  the  mafter  of  hypothecating  the 
fhip  and  goods  for  receffaries  in  a 
foreign  country.  555  &  *&.  note  (&) 

But  the  (hip  muft  be  abroad,  and  in  a 
Hate  of  necej/ity  to  juftify  fuch  an  act 
cf  the  mafter,  ibid. 

This  fpecies  of  contract  was  known  to 
the  Rhodians.  557 

The  principle,  upon  which  bottomry 
is  allowed,  is,  that  the  lender  runs  the 
rifk  oflofing  his  principal  and  inte- 
reft  ;  and  therefore  it  is  not  ufury  Jo 
take  more  than  the  legal  rate.  558 

If  a  contract  were  made,  by  color  of 
bottomry,  in  order  to  evade  the  fta- 
tute, it  would  be  ufurious.  56'! 

The  legality  of  the  contract  defended. 

ibid. 

But  if  the  rifle  be  not  run,  the  lender  is 
not  entitled  to  the  extraordinary  pre- 
mium. 562. 

The  rifks,  to  which  the  lender  expofes 
himiclf,  are  generally  mentioned  in  / 
the  condition  of  the  bond  ;  and  are 
nearly  the  fame  againft  which  the  un- 
derwriter in  a  policy  of  infurance  unr 
dertakes  to  indemnify.  563 

But  the  lender  is  not  liable  for,accident« 
arifing  from  the  mifconduct  of  the 
borrower.  ibid. 

Piracy  is  one  of  the  rifles  which  the 
lender  en  bottomry  runs.  ibid* 

If  a  lofs  by  capture  happen,  he  cannot 
recover  againft  the  borrower.  ibid. 

But  this  does  not  mean  a  mere  tempo- 
rary taking  ;  but  it  muft  be  fuch  as 
to  occafion  a  total  lofs.  ibid* 

Therefore  where  a  (hip  was  taken  and 
detained  forafhort  time,  and  yet  ar- 
rived at  the  portof  deftination  within 
the  time  limited,  it  was* held  that  the 
bond  was  not  forfeited.  564  ,  • 

If  the  fhip  be  loft  by  a  wilful  deviation 
jo  from 


Table  of  the  Principal  Matters* 


from  the  track  of  the  voyage,  the 
event  has  not  happened  upon  which 
the  borrower  was  to  be  difcharged 
from  his  obligation.  Page  565 

If  the  borrower  becomes  bankrupt  after 
the  loan  of  the  money,  and.  before 
the  event  happens,  which  entitles  the 
lender  to  repayment,  the  lender  may 
prove  his  debt  under  the  ccmrttiffion, 
as  if  the  event  had  actually  happet - 
ed,>.  569 

Bottomry  and  refpondentia  may  be  in- 
fured, provided  it  be  fpeciiied  to  be 
fuch  intereft  in  the, policy.  12,  1570 

Unlefs  the  ufage  of  trade  functions  a 
different  proceeding.  i? 

When  a  perfon  infures  a  bottomry  in- 
tereft, and  recovers  upon  the  bond, 
he  cannot  alfo  recover  upon  the  po- 
licy. 570 

A  lender  on  bottomry  or  at  refponden- 
tia  is  neither  entitled  to  benefit  of 
falvage,  nor  liable  to  average  by  the 
law  of  England*  .  176,564 

It  is  otherwife  in  France,  and  in  Den- 
mark. 5^5' 

But  if  a  man  infure  refpondentia  inte- 
rell  on  a  Danifty  frtip,  and  be  obliged 
to  contribute  to  an  average   iofs  by 
the  laws  of  Denmark*  EngliJJy  under 
writers  are  bound  to  indemnify.  Ibid 

<jj.  Whether  money  may  be  lent  on 
bottomry,  or  at  refpondentia  to  an 
enemy  in  time  of  war  \  568 

Broker. 

The  broker,  by  the  cuflom,  is  liable  to 
be  fued  by  the  infurer  for  premiums, 
notwkhftanding  the  acknowledge- 
ment by  the  infurer,  in  the  policy, 

,    that  he  has  received  them.  33 

The  broker  m^y  maintain  an  action 
againft  the  infured,  for  premiums 
paid  on  his  account.  34,  35 

The  broker  has  a  lien  upon  all  the  poh- 
cies  in  his  hands  for  his  general  ba- 
lance. 543 »  noie  (1} 

See  Agent. 


Capture. 

AS  between  the  infurer  and  infured, 
the  fliip  is  to  be  considered  as  loft 
by  the  capture,  though  ihe  be  never 
condemned  at  all,  nor  carried  into 
any  port  or  fleet  of  the  enemy,  and 
the  infurer  muft  pay  the  value. 

Page  88, 101 

If  either  before  or  after  condemnation 
the  owner  retake  her,  and  have  paid 
falvage,  the  infurer  muft  pay  the  Iofs 
fo  aftuajly  fuftained.  88 

If  the  Iofs  be  paid  by  the  underwriter 
before  the  recovery,  he  ftands  in  the 
pla,ce  of  the  infured,  and  will  be  en- 
titled to  the  benefits  of  the  reftitu- 
ticn.  ibid* 

A  capture  having  been  illegal,  but  the 
charges  and  delay  being  great,  the 
infured  made  a  compromife,  bond  fide 
for  the  liberation  of  the  fhip  ;  the  un- 
derwriters were  held  to  be  anfwer* 
able  for  the  Charges  of  that  compro- 
mife. 89 

Before  the  ftatute  of  19  Geo.  ^.  ch.  37. 
which  abolished  wager  policies,  the 

'  recapture  had  a  confiderable  effect 
upon  the  contract  of  infurance.  $1 

But  now  the  contrail  is  not  at  all  al- 
tered between  an  infurer  and  an  in- 
fured. ibid, 

The  opinions  of  foreign  writers  with 
refpeft  to  capture  and  recapture 
ftated  93 

By  the  marine  law  of  England,  a§  prac^ 
ticed  in  the  court  of  Admiraliy,  it 
was  formerly  held,  that  the  property 
was  not  changed  fo  as  to  bar  the  ori- 
ginal owner  in  favour  of  a  vendee  or 
recap  or,  till  there  had  been  a  fen- 
tence  of  condemnation.  94,  iS$ 

But  now  by  flatute  this  right  of  the 
original  owner,  in  cafe  of  a  recap- 
ture, is  preferved  to  him  for  ever, 
upon  the  payment  of  dated  falvage  to 
the  recaptors.  95.  18^ 

Before  the  flat,  of  19  Geo.  z.  ch.  37. 
feveral  cafes  were  determined  upon 
the  queftions  of  recapture  in  the  Eng. 
Itjh  courts;  but  the  fame  queftion 
can  never  again  arife  between  an  in- 
furer and  infured.  96  to  101 

If 
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If  the  (hip  be  recovered"  before  a  de- 
mand  for  indemnity  is  made,  the  ir- 
iurer  is  only  liable  for  the  amount  of 
the  lofs  actually  fuitamed  at  the  time 
of  the  demand.  Page  JQI 

Or',*  i?  the  {hip  be  reftored  at  any  time 
futyequen:  to  the  payment  by  the  un- 
derwriter, he  (hall  then  (land  in  the 
p!ace  of  the  infured,  and  receive  all 
the  benefits  refulling  from  fuch  refti- 
tution.  ibid. 


See  Bottomry* 

Changing  tbe  Ship, 

It  being  neceHary,  except  in  fom?  fpe- 
cial  cafes,  to  infer;  the  name  of  tne 
fhip  on  whicfr  the  rifle  is  to  be  ran 
in  the  paiicy*  it  follows  as  an  implied 
condition,  that  the  infured  ihall  nei- 
ther fuhftitute  another  fhip  fur  that 
mentioned  in  the  policy  before  the 
voyage  commences ;  in  which  cafe 
there  would  be  no  contract  at  all;  nor 
during  the  voyage  remove  the  pro- 
perty infured  from  one  fhip  to  ano- 
ther, without  confent  of  the  infurer, 
or  without  an  unavoidable  neccffity. 

23.   3«3 

If  he  do,  the  implied  condition  is 
broken,  and  he  cannot,  tn  cafe  of  lofs, 
recover  againft  the  underwriter,  ibid, 

The  (hip  on  which  the  ri&  is  to  be  run, 
forms  a  material  part  of  the  contrail. 

ibid. 

The  opinions  of  Engli/b  mercantile  wri- 
ters, and  of  foreign  authors  ftated. 

383,  3?4 

Exprefsly  held  in  England  that  the  in 
fured,  except  in  cafes  of  real  necef- 
fity,  have  no  right  to  change  the 
bottom  of  the  Ihip ;  for  when  an  in- 
furance  is  made  on  a  fpecifick  fhip, 
and  the  infured,  without  the  confent 
of  the  underwriter,  changes  the  fliip, 
he  has  not  kept  his  part  of  the  con- 
tracl.  385,  386 

Cloaths. 

The  mailer's  cloaths  are  not  included 
LRder  a  general  infurance.  on  goods.  25 


Commencement  of  the  Rijk. 

On  the  goods, it  is  ufuaMy /><?»*  tbe  load- 
ing 3  on  the  ft*ip>  from  the  beginning 
to  load, '  Pa£e  t-1 

On  a  policy,  <f  at  and  from  Bengal  to 
England**  tbe  rifk  commences  from 
thefrft  arrival  at  Bengal.  5  E 

So  at  and  from  'Jamaica  to  London.     $3. 

Compafs  (Mariner's.) 

Invented  by  a  native  of  Amalfi  ;  and  it 
contributed  greatly  to  the  revival  of 
commerce.  Introd.  xxiK, 

Coin. 
Whether  in  fur  able  as  goods.  2$ 

Commijjtctt. 

Whether  commiffions  of  a  confignee  of 
the  cargo  are  im'urable.  355 

Concealment,  fee  Fraud. 
Condemnation,  fee  Admiralty. 

Confent. 

A  policy  previous  to  the  Samp  duty  on 
policies  might  have  been  altered  by 
confent,  even  after  it  was  figned.  3 

Con/olidation  Rule. 

For  the  hiftory  of  the  confolidation  rule 
in  tnfurance  caufes,  fee  the  Introduc- 
tion, page  xliii. 

ConftruSion  of  tbs  Policy. 

A  policy  muft  always  be  conftrued  as 
nearly  as  pofiiole,  according  to  the 
intention  of  the  contracting  parties, 
and  not  according  to  the  ilrift  mean- 
ing of  the  words.  40,  62 

As  policies  are  to  be  liberally  conftrued, 
whatever  is  done  by  the  mafter  in  the 
ufual  courfe,  for  goods  reafons, though 
a  lofs  happen  thereon,  the  infurer  is 
liable.  ibid. 

No  rule  has  been  more  frequently  fol- 
lowed in  qucftions  of  conduction, 
than  tbe  ufage  of  trade  t  with  rsfpect  to 
the  voyage  iniured.  ibid. 

A  po 
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A  policy  on  a  (hip  generally  from  A.  to  f  When  an  infurance  is  '«  at  and  from, 
B.  was  conftrued  to  mean  till  the  {hip 
was  unloaded.  Pag*  40.  4 

But  if  it  contained  the  ufual  words  "  til 
moored  twenty -f cur  hours  in  fafety  ;' 
the  infurers  fliall  be  anfwerable  for  n 
lofs  that  does  not  happen  before  th 
expiration  of  the  time.  4 

Even  though  the  lofs  was  occafioned  b\ 
an  act  committed  during  the  voyag< 
infured.  ibid 

Jf  a  fhip  be  infured  foriix  months,  am 
three  days  before  the^  expiration  c 
the  time,  receive  her  death's  wound 
but  by  pumping  is  kept  afloat  til 
three  days  after  the  time,  the  infure. 
is  discharged.  43 

The  lofs  muft  happen  during  the  con 
tinuance  of  the  voyage,  or  within  2/ 
hours  after  her  mooring  at  the  por 
of  destination.  44 

Under  a  policy  containing  thofe  words 
the  underwriters  were  held  liable  for 
a  fubfequent  lofs ;  becaufe  the  cap- 
tain the  very  day  on  which  the  (hip 
arrived  at  her  moorings,  was  fervec 
with  an  order  from  government  to  re- 
turn in  order  to  perform  quarantine  ; 
and  therefore  the  (hip  could  not  b 
faid  to  have  moored  24  hours  in 
Safety,  although  fhe  did  not  go  back 
for  fome  days.  45 

IrTa  policy  upon  freight,  if  an  accident 
prevent  the  fnip  from  failing,  the  in- 
fured cannot  recover  the  freight, which 
he  would  have  earned^  if  fhe  had  com 
pieted  her  voyage.  46 

But  if  the  policy  be  a  valued  policy,  and 
part  of  the  cargo  be  on  board  when 
fuch  accident  happens,  the  infured 
may  recover  to  the  whole  amount. 

ibid. 

Jf  a  (hip,  from  firefs  of  weather,  is  in  a 
decayed  condition,  and  goes  to  the 
neareft  place  to  refit,  it  is  to  be  con 
fidered  in  the  fame  light,  as  if  (he  had 
been  repaired  at  the  very  place  from 
which  the  voyage  was  to  commence, 
and  no  deviation  from  the  terms  of 
the  policy.  50 

When  a  fhip  is  infured,  "  at  and  from 
JSengal  to  London ,"  thefrft  arrival  at 
lt«ngal  is  intended  to  be  the  com- 
j^encenient  of  the  rifk,  £  i 


the  (hip  is  protested  during  her  pre- 
•paration  fur  the  voyage  ;  but  if  all 
thoughts  of  the  voyage  be  laid  afide, 
theirfurer  is  difcharged.        Page   51 

Where  there  was  an  infurance  on  the 
outward  and  homeward  bound  voy- 
age, and  the  latcer  ran  «*  at  and  from 
Jamaica  to  London  ,•*'  it  was  held, 
that  the  homeward  rifk  began  when 
the  ihip  moored  at  any  part  of  the 
ifland,  and  that  there  the  outward  rife 
ended,  and  did  not  continue  till  fhe 
came  to  the  laft  port  of  delivery.  52 

This  cafe  confirmed  as  to  a  policy  on  ths 
Jbip,  but  the  outward  rifk  on  gcods 
continues  till  they  are  landed.  ibid. 

In  conftruing  policies,  the  ftriftum  jus 
or  apex  juris,  is  not  to  be  the  rule, 
but  a  "liberal  contlru£ion  is  to  be 
adopted,  and  the  ufage  of  the  trade 
called  in  to  explain  any  doubts.  54 

Thus  in  an  infurance  on  goods  from 
Malaga  to  Gibraltar^  and  from  thence 
to  England  or  Holland,  the  parties 
having  agreed  that  the  goods  might 
be  unloaded  at  Gibraltar,  and  re- 
(hipped  in  one  or  more  Eritijh  fhip 
or  mips,  and  it  appearing  in  evidence 
that  there  was  no  Rriiijh  Pnip  at  Gi- 
braltar, but  the  goods  had  been  un- 
loaded and  pat  into  ay?0r<rj$/^,  (which 
was  always  coniidered  as  a  ware- 
houfe),  the  infurers  were  held  to  be 
liable  for  the  lofs  of  thefe  goods  in 
the  (lore  fhip.  •  53 

(hip  was  infured  from  London  to  any 
place  beyond  the  Cape  of  Good  Hope. 
The  (hip  arrived  in  the  river  Canton 
in  China,  where,  in  order  to  be  heeled 
and  refitted,  the  fails,  &c.  were  raken 
ou;,  and  lodged  in  a  bankfaul,  on  an 
if]  md  in  the  river  (which  was  proved 
to  be  ufual,  and  beneficial  to  all  con» 
cerned),  the  underwriter  was  heid 
liable  for  the  lofs  of  the  fails  by  fire, 
while  in  this  bankfaul.  53 

The  infurer,  at  the  time  of  underwrit- 
ing, has  under  his  coniideration  the 
narure  of  the  voyage,  and  the  ufual 
manner  of  doing  it.  56 

What  is  ufually  done  by  fuch  a  fhip, 
with  fuch  a  cargo,  in  £ugh  a  voyage, 
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is   underftood  to  be   referred   to  bv 
every  policy.'  Page   ^7 

If  a  (hip  be  driven  a  mile  on  fhore  by  a 
hurricane,  or  be  burnt  in  a  ,dry  dock, 
while  repairing,  the  infurer  is  liable. 

ibid. 

Every  underwriter  is  prefumed  to  be  ac- 
quainted with  the  practice  of  the 
trade  he  infures.  «jy,  605 

General  rules  for  conftru&ion  of  policy. 

62 

When  a  man  infures  one  fpecies  of  pro- 
perty, he  cannot  recover  damage  oc- 
cafioned  by  the  lofs  of  a  fpecies  of 
property  different  from  tha:  named 
in  the  policy.  69 

Under  a  policy  upon  the  Jhipt  or  upon  the 
goods,  the  infured  cannot  recover  ex 
traordinary  wages  paid  to  thefeamen, 
or  provifions  expended,  during  a  de- 
tention to  repair,  or  a  detention  by 
an  embargo.  -  69,  70 

Nor  is  the  underwriter  on  goods  liable  for 
the  freight  paid  by  the  'owner  of  the 
goods  to  the  proprietors  of  the  mip, 
where  the  goods  were  partially  loft. 

70,  71 

In  the  conftruftion  of  policies,  the  lofs 
mud  be  a  direcJ  and  immediate  confe- 
qttence  of  the  peril  infured,  and  not  a 
remote  one,  in  crder  to  entitle  the 
infurer  to  recover.  77 

In  the  cnnftru&ion  of  a  policy  upon 
time,  the  fame  liberality  prevails  as 
in  other  cafes  ;  and  an  attention  to 
the  meaning  cf  the  contradting  parties 
has  always  been  paid.  79 

In  an  infurance  at  and  from  Liverpool 
to  Antigua,  <us:th  liberty  to  cruife  Jtx 
•weeks  ;  it  was  held,  that  this  meant 
a  connected  portion  of  time,  and  not 
a  dcfulcory  cruiiing  for  fix  weeks  at 
any  time.  ibid. 

QftheConftruttion  of  Eajl  India  Policies, 
fee  Eaft  India  Voyages. 


tt  Ccn/lrufilon  of  lojjes  by  Perils  of 
the  Sea,  fee  Perils  of  the  Sea. 


Of  ike  Conjirufiiax  of  Lefts  by  Capture, 
fee 


Of  the  Conjlruftion  of  Loffes  by  Detention, 
fee  Detention. 

Of  the  Coujlrufiit>n  of  LiOJfes  by  Barratry, 
fee  Barratry. 

Confular  Sentences,  fee  Admiralty* 

Continuance  of  the  Rife. 

On  the  (hip  till  her  arrival  at  the  port 
of  destination,  and  till  (he  has  been 
moored  24  hours  in  good  fafety  for 
the  purpofe  of  unloading. 

Page  27,  52 

On  the  goods  till  they  are  fafely  landed 
at  the  port  of  deftination  ;  which  in- 
cludes the  carriage  in  the  (hip's  boat 
to  the  (hore,  but  not  in  the  boat  of 
the  owner  of  the  goods.  27 

If  a  policy  be  general  on  a  (hip  from  A. 
to  B.  the  underwriter  has  been  held 
anfwerable  till  the  (Kip  is  unloaded. 

41 

But  if  it  contain  the  ufual  words  "  till 
moored  24  hours  in  fafety  ;"  the  in- 
furer is  liable  for  no  lofs  that  does  not 
happen  before  the  expiration  of  that 
time.  ibid. 

Even  though  it  be  occafioned  by  an  acl; 
done  during  the  voyage  infured.  ibid. 

[f  the  mafter,  during  the  voyage,  com- 
mit an  aft  of  barratry  by  fmuggling, 
and  the  (hip  be  not  (eized  till  near  a 
month  after  her  arrival  at  the  port  of 
'-deftination,  the  infurer  is  discharged. 

ibid. 

If  a  (hip  be  infured  for  fix  months,  and 
three  days  before  the  expiration  of 
that  time  receive  her  death's  wound, 
but  by  pumping  is  kept  afloat  till 
three  days  after,  the  infurer  is  not 
liable.  45 

But  the  (hip  cannot  be  faid  to  have 
moored  24  hours  in  fafety,  when  the 
very  day,  on  which  (he  arrives  at  her 
mooring?,  the  Captain  is  ferved  with, 
an  order  to  return  to  perform  qua- 
rantine, although  he  does  not  obey 
for  fome  days ;  and  therefore  the  in- 
furer is  liable  for  a  fubfequentlofs.  45 

So  if  embargo  laid  on,  and  afterwards 
detained  as  prize.  ibid. 

Contra* 
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Contraband,  fee  Prohibited  Goods. 
Coniributicn,  fee  Average^  General 

Convoy. 

If  the  infured  warrant  that  the  veiTel 
ihall  depart  with  convey,  and  fhe  do 
not ;  the  policy  is  defeated. 

Page  442 

A  convoy  means  a  naval  force,  under  the 
command  of  that  perfon  whom  go- 
vernment may  happen  to  appoint. 

442,  444,  454 

And  this,  whether  government  pleaies 
to  appoint  a  relay  of  convoy  from 
place  to  place,  or  a  convoy  to  a  given 
latitude  and  no  farther.  454 

So  alfo  what  is  a  convoy  is  governed  by 
ufage.  456 

Where  a  Ihip  put  herfelf  under  the  di- 
rection of  a  man  of  war  till  ftie  ihould 
join  the  convoy,  which  had  left  the 
ufual  place  of  rendezvous  before  fhe 
arrived  there,  it  was  held  not  to  be  a 
departure  with  convoy,  although  me 
in  fact  joined  and  was  loft  in  a  florm. 

443 

Alttdr,  if  the  fingle  iliip  be  a  part  of  the 
convoy.  446 

&.  Whether  failing  orders  from  the 
commander  in  chief  to  the  particular 
fnips  are  necefiary  to  conftitute  a  con- 
voy ?  444>  445 

This  feems  now  to  be  fettled  in  the  af- 
firmative. 446 

A  convoy  appointed  by  the  admiral, 
commanding  in  chief  upon  a  ftation 
abroad,  is  a  convoy  appointed  by  go- 
vernment. 448 

A  failing  with  convoy  frcm  the  uliial 
place  of  rendezvous,  as  SpitheaJ  for 
the  port  of  London*  is  a  departure 
with  convoy,  within  the  meaning  of 
fuch  a  warranty.  449 

Although  the  words  ufed,  generally  are 
"  to  depart, "  or  to  -'*  fail  with  con- 
vey ;"  yet  it  extends  to  fail  with 
convoy  throughout  the  voyage,  ibid. 

But  an  unforefeen  feparation  from  con 
voy  is  an  accident,  to  which  the  un- 
derwriter is  liable..  452 


So  held  where  a  (hip  was  feparated  from 
her  convoy  by  (lorn;,  and  by  ftorm 
prevented  from  rejoining  it,  and  was 
loft.  Page  452 

Even  where  the  {hip  has  been  prevented 
by  tempeftuous  weather  from  joining 
the  convoy,  at  lead  fo  as  to  receive 
the  orders  of  the  commodore,  if  "flie 
do  every  thing  in  her  power  to  effect 
it,  it  fliail  be  deemed  a  failing  with 
convoy.  453 

Other-wife  if  the  net  joining  be  owing 
to  the  negligence  and  delay  of  the 
captain.  454 

Ships  belonging  to  Great  Britain  rruit 
now  fail  with  convoy,  except  in  par- 
ticular cafes.  456 

What  defcription  of  fhip  is  exempted 
from  the  above  regulation.  458 

Corn 

Is  a  general  exprelfion  in  the  memoran- 
dum at  the  foot  of  the  policy,  and 
has  been  held  to  include  peas,  bean's 
and  malt.  .149 

Court, 

The  proper  court  for  t^e  trial  of  qacf- 
tions  relative  to  policies  of  infurance 
is  a  court  of  common  law.  532 

Courts  of  equity  have  no  jurifdi&ion 
over  fuch  que  (lions.  ibid. 

If  indeed  the  truftee  in  a  policy  of  infu- 
rance  actually  refufe  his  name  to  the 
cejiui  que  truji  in  an  aclicn  at  law,  that 
may  be  a  ground  of  application  to  a 
court  of  equity.  534. 

So  alfo  anvap  plication  may  be  made  to  a 
court  of  equity  for  a  commiflion  to 
examine  witnefles  redding  abroad. 

ibid. 

[t  is  alfo  allowable,  where  fraud  is  fuf- 
pefted,  to  apply  to  equity,  in  order 
to  procure  a  difclofure  of  circum- 
ilances  upon  the  oath  of  the  infured. 

But  in  all  other  cafes,  a  court  ofcom- 
mon  law  is  the  proper  forum.  ibid. 

Even  if  the  parties,  by  a  claufe  in  the 
policy,  fhould  agree  to  refer  any  dif- 
pute  to  arbitration,  that  will  net  ouft 
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the  court  of  common  law  of  its  jurif- 
diclion,  unlefs  a  reference  is  in  fac~l 
made,  or  is  depending.  Page  535 

Cturt  of  Policies  of  Infurance. 

The  hiftory  of  its  origin  and  decline. 

Introd.  xli. 

Cruife. 

A  liberty  to  cruife  fix  weeks  means 
to  give  a  permiffion  to  cruife  for  fix 
fuccejfft-vs  'weeks,  and  not  a  defultory 
cruifing  for  forty-two  days  at  any 
time.  79 

Crufades. 

They  contributed  to  the  revival  of 
commerce.  Jntrod.  xxi 


Date. 

day,,   month,    and  year,    on 
JL     which   the   policy  was  executed, 
muft  be  inferted.  35 

Declaration. 

In  order  to  entitle  the  infured  to  reco- 
ver expences  of  falvage,  it  is  not  ne- 
cefTary  to  ftate  them  in  the  declara- 
tion, as  a  fpecial  breach  of  the  po- 
licy-  .  1 89 

Thus,  in  a  declaration  on  a  policy  on 
goods,  it  dated  that  the  fhip  fprung 
a  leak,  and  funk  in  the  river,  whereby 
the  goods  were  fpoiled.  Lord  Hard- 
nuicke  held,  that  under  this  declara- 
tion, the  plaintiffs  might  give  in  evi- 
dence the  expences  of  falvage.  189 

A  declaration  on  a  policy  of  infurance 
muft  fet  out  tfee  policy,  and  aver 
that  it  was  figned  by  the  defendant ; 
and  that,  in  confideration  of  the  pre- 
mium, he  undertook  to  indemnify 
the  infured.  ^g 

The  declaration  muft  then  ftate  the  in- 
tereft  of  the" infured.  598,  note  (a) 

Jt  mould  next  Ihew  the  lofs  to  have  hap- 
pened by  one  of  the  perils  mentioned 
in  the  policy ;  but  it  muft  ftate  it  ac- 
Sprding  to  the  truth.  8 


To  aver  that  the  lofs  happened  by  the 
fraud  and  negligence  of  the  m after  is  a 
fufficient  averment  of  barratry. 

Page  538 

In  a  declaration  for  a  total,  the  infured 
may  recover  for  a  partial  lofs,  $39 

Though  the  plaintiff  appear  in  proof 
to  have  a  larger  intereft  than  is  aver- 
red in  the  declaration,  yet  he  is  en- 
titled to  recover.  542.  ib.  note  (a) 

The  general  >fl"ue,  non  aj/umpjit,  is  the 
ufual  plea,  except  in  the  cafe  of  the 
corporations,  to  a  declaration  upon 
a  policy.  545 

The  declaration  need  not  ftate  the  claute 
in  the  policy  to  refer  difputes  to  ar- 
bitration. $2$ 

Dejlination. 

Deftination  of  the  fhip  muft  be  ftated 
in  the  policy.  26 

Detention. 

The  underwriter,  by  exprefs  words, 
undertakes  to  indemnify  againft  all 
damages  arifing  from  the  detention 
of  kings,  princes,  or  people.  102,  103 

People  means  the  governing  power  of 
the  country.  ilidt 

A  detention  is  faid  to  be  an  arreft  or 
embargo  in  time  of  war  or  peace,  laid 
on  by  the  publick  authority  of  a  ftate. 

ibid. 

In  cafe  of  an  arreft  or  embargo  by  a 
prince^,  though  not  an  enemy,  the  in- 
fured  is  entitled  to  recover  againft  the 
infurer.  ibid, 

In  cafe  of  detention  by  a  foreign  power, 
which  in  time  of  war  may  have  feized 
a  neutral  fhip,  in  order  to  be  fearched 
for  enemy's  property,  the  charges 
confequent  thereon  muft  be  borne  by 
the  underwriter.  Io^ 

But  a  detention  for  non-payment  of  cuf. 
toms,  or  for  navigating  againft  the 
laws  of  thofe  countries,  where  the  fhip 
happens  to  be,  (hall  not  fall  upon  the 
underwriter.  IO- 

The  infurers  are  liable  for  the  payment 
of  damage  arifing  by  the  detention  or 
feizure  of  mips,  before  the  commence- 
ment of  the  voyage,  where  the  rifkis 
"  at  and  from11  by  the  government 
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of  the  country  where  the  fhip  loads,  i 
Page  3c6. 

Eritijb  urdenvriter  not  liable  for  da- 
mages which  owner  of  foreign  vef- 
fel  may  fuftain  from  embargo  laid  by 
Eritijb  government  on  foreign  fhips. 

109  «. 

But  where  theafTured  is  a  fabjedlof  this 
countrv,  he  may  recover  againft:  a 
Eritijh  underwriter  for  the  iofs  fuf- 
tained  by  the  detention  of  the  Britifo 
government.  ibid. 

American  citizen  cannot  claim  from 
Englijh  underwriter,  for  lofs  ccca- 
lioned  by  embargo  of  American  go- 
vernment. 609 

If  an  American  confignor  infures  in 
England  from  his  own  country  to 
this,  and  the  fhip  is  detained  by  an 
embargo  there,  the  Englijb  consignee 
cannot  recover  upon  the  policy  in  re- 
fpeft  of  the  advances  he  has  made 
upon  the  cargo  to  the  confignor. 

ibid. 

Before  the  in  fared  can  recover  in  cafe 
of  detention,  he  muft  abandon  Jo  the 
infurer  whatever  claims  he  may  have 
to  the  property  infured.  109,  no 

The  time,  within  which  the  abandon- 
ment muft  be  made  in  fuch  cafes  was 
cot  till  lately  afcertained  in  England 
by  any  pofitive  rule.  ibid. 

A  detention  by  particular  ordinances, 
which  contravene,  or  do  not  form  a 
part  of  the  law  of  nations,  is  a  rifk 
within  a  policy  of  infurance. 

499,  500 

Deviation , 

Is  underftood  to  mean  a  voluntary  de- 
parture, without  neceflity  or  any  rea- 
fonable  caufe,  from  the  regular  and 
ufual  courfe  of  the  fpecific  voyage 
infured.  387 

"Whenever  this  happens,  the  voyage  is 
determined,  and  the  infurersare  dif- 
charged  from  any  refponfibility.  ibid. 

The  reafon  of  this  is,  becaufe  the  fhip 
goes  upon  a  different  voyage  from 
that  againft  which  the  infurer  under- 
took to  indemnify  ibid. 


It  is  not  material  whether  the  lof>  be  or 
be  rot  an  actual  confequence  of  tha 
deviation  ;  for  the  infurers  are  in  no 
cafe  anfwerable  for  a  fubfequent  lofs, 
in  whatever  place  it  happen,  or  to 
whatever  caufe  it  may  be  attributed. 


Neither  does  it  make  any  difference 
whether  the  infured  was  or  was  not 
confenting  to  the  deviation.  ibid. 

A  (hip  being  infured  from  Dunkirk  to 
Leghorn,  comes  to  Dovtr  for  a  Medi~ 
terranean  pafs  ;  and  it  was  held  to  be 
a  deviation.  388 

If  the  matter  of  a  vefTel  put  into  a  port 
not  ufual,  or  ftay  an  unufual  time,  it 
is  a  deviation.  ibid. 

The  time  a  fhip  is  detained  in  port 
for  neceflary  repairs,  the  infurance 
being  at  and  from,  is  not  to  be  con- 
fidered  unneceffary  delay,  fo  as  to 
avoid  the  policy.  388 

Held,  that  where  there  is  a  policy  on 
goods  granting  leave  to  touch  and  flay 
at  a  place,  that  confers  no  privilege 
on  the  afTured  to  break  bulk  there. 

ibid. 

But  an  infurance  Qftjhip  and  freight  is 
not  vitiated  by  the  (hip  taking  in 
goods  at  a  place  into  which  me  was 
forced  by  neceffity,  although  there 
was  no  liberty  to  trade  given  by  the 
policy.  389 

If  feveral  places  are  named  in  the  po- 
licy, the  fhip  muft  go  to  thofe  places 
in  the  order  in  which  they  are  named, 
unlefs  fome  ufage,  or  fome  fpecial 
fails  be  proved  to  vary  the  general 
role.  393 

An  infurance  from  A.  to  B.  C.  D.  and 
E.  means  a  voyage  to  all  or  any  of 
the  places  named  ;  with  this  referve, 
that  if  the  ftiip  goes  to  more  than  one 
of  thefe  places,  ihe  muft  vifit  them  in 
the  order  defcribed  in  the  policy. 

.394 

If  the  deviation  be  but  for  a  fingle  night, 
or  for  an  hour,  it  is  fatal.  395*396 
A  fhip  was  bound  from  Cork  to  Jamaica, 
under  convoy.  Being  of '"force,  me, 
with  two  other  veflels,  took  advantage 
of  the  night,  and  cruized  in  hopes  of 
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meeting  with  a  prize  ;  it  was  held  a 
deviation.  Page  396 

But  if  a  merchant  fhip  carry  letters  of 
marque,  ihe  may  chafe  an  enemy, 
though  me  may  not  cruize,  without 
being  deemed  guilty  of  a  deviation. 

ibid. 

Liberty  given  to  a  merchant  fhip  with 
a  letter  of  marque,  to  chaffy  capture, 
and  man  prises  does  not  juftify  her  in 
lying  to  for  the  purpofe  of  protecting 
a  prize  as  a  convoy  into  port,  357 

£>.  Whether,  in  cafe  of  an  infurance 
of  merchant  (hip  with  or  without  let- 
ters of  marque,  (he  may  chafe  vefiels 
for  the  purpofe  of  capture,  provided 
the  original  purfuit  commences  from 
a  point  in  the  courfe  of  the  voyage  ? 

Hid. 

Liberty  to  a  merchant  fhip  to  fee  prizes 
into  port,  does  not  authorize  her  to 
flay  till  they  receive  neceifary  re-. 
pairs,  which  they  could  not  other- 
wife  procure.  398 

The  doctrine  of  deviation  is  applicable 
to  an  infurance  Q\\  freight*  399 

Wherever  the  deviation  is  occaiioned 
by  abfolute  neceifity  ;  as  where  the 
crew  forced  the  captain  to  deviate, 
the  underwriter  continues  liable. 

Hid. 

The  juftifkations  for  a  deviation  feem 
to  be  thefe;  to  repair  the  vefiei:  to 
avoid  an  impending  ftcrm  ;  to  efcape 
from  an  enemy  ;  or  ta  feek  for  con. 
vcy.  400,  401 

Jf  a  fhip  is  decayed,  and  goes  to  the 
nearett  port  to  refit,  it  is  no  devia- 
tion. 401 

Wherever  a  fhip,  in  order  to  efcape  a 
ftorm,  goes  out  of  the  direct  coarfe  : 
or,  when  in  the  due  courfe  of  the 
voyage,  is  driven  out  of  it  by  ftrefs 
of  weather  ;  this  is  no  deviation. 

402,  403 

If  a  ftorm  drive  a  fhip  out  of  the  courfe 
of  her  voyage,  and  fhe  do  the  beft  fhe 
can  to  get  to  her  port  of  deftination, 
ihe  is  net  obliged  to  return  to  the 
point  from  which  (he  was  driven. 

403,401 

Where  the  excufe  for  a  deviation  in 
going  into  a  port  is,  a  neceiuty  to 


procure  medical  afiiftance  for  the 
captain  and  crew,  the  afTured  muft 
ihew  that  the  (hip  was  fupplied  with 
fuch  medicines  and  inftruments  as 
were  likely  to  be  neceffary  in  the 
courfe  of  the  voyage.  Page  408,  409 

A  deviation  may  alfo  be  juftified,  if 
done  to  avoid  an  enemy  or  to  feek 
for  convoy  at  the  place  of  ren- 
dezvous. Pag*  407 

A  (hip  was  infured  from  London  to  Gib* 
raltar,  warranted  to  depart  with  con- 
voy. There  was  a  convoy  appointed 
for  that  trade  at  Spitkead,  but  the  fhip 
was  loft  on  her  way  thicher.  The 
court  held  that  the  (hip  was  protected 
by  the  infurance  to  a  place  of  general 
rendezvous.  ibid* 

Where  a  captain  jaftifies  a  deviation  by 
the  ufage  of  a  particular  trade,  there 
muft  be  a  clear  and  eflablifhed  ufsge  ; 
not  a  few  vague  inftance:  only.  411 

Wherever  a  (hip  does  that,  which  is  for 
the  general  benefit  of  all  parties  cor- 
cerned,  the  aft  is  as  much  within  the 
fpiritof  the  policy  as  if  it  had  been 
exprefled  :  and  in  order  to  fay  whe- 
ther a  deviation  be  juftifiable  or  not* 
it  will  be  proper  to  attend  to  the  mo- 
tives, end,  and  confequences,  of  the 
ail,  as  the  true  ground  of  judgment. 


It  has  been  held,  that  if  a  Ihip  deviate 
from  ncceffity,  the  fhip  rouft  purfue 
fuch  voyage  of  nec>ffity  in  the  direct 
courfe,  and  in  the  ihorteft  time  pof- 
fible,  otherwife  the  underwriters  will 
be  difc  barged.  MM. 

In  fuch  a  cafe  nothing  more  muft  be 
done  than  what  the  necefuty  re- 
quires. 415 

Even  in  an  infurance  on  a  trading  voy- 
age, fuch  trade  mud  be  carried  on 
with  ufual  and  reafonable  expediton, 

4*5 

A  deviation  merely  intended,  but  never 

carried  into  effect,  does  no;  difcharge 

the  infurers.  417 

But  if  it  can  be  (hewn  that  the  parties 

never  intended  to  fail  upon  the  voyage 

infured  ;  if  all  the  (hip's  papers  be 

made  out   for  a  different  place  from 

that  described  in  the  policy  ;  the  in- 

2  z  iurcr 
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forer  is  dif-harged,  though  the  lofs 
fhoul'd  happen  before  the  div  'di>  g 
point  of  the  two  voyages.  ^^.418 

]3ut  where  the  termini  of  the  voyage 
continue  the  famf,  an  intention  to  go 
to  Ln  intermediate  port,  though  thai 
intention  fhouid  be  formed  prevuv?- 
t£>  the  (hip's  fdil.ng,  will  not  vitirt,, 
till  actual  devinnon.  420 

See  alf>>  420  note  («) 

As  it  is  fettled  that  a  mere  intention  to  de~ 
viate  will  not  vacate  the  policy,  it 
follows  as  a  ccnfcquence,  and  has 
been  fo  held,  that  whatever  damage 
happens  before  aftual  deviation,  falls 
upon  the  underwriters.  421 

Subjrft  to  the  rules  already  advanced, 
deviation  or  not  is  a  queUion  cf  fact 
to  be  decided  according  to  the  cir- 
cunaftances  of  the  cafe.  ibid. 

In  cafes  of  deviation,  the  premium  i^ 
run  to  be  returned.  ibid. 

Double  Infurance, 

It  is  where  the  fame  man  is  to  receive 
t'.vo  fums  infiead  of  one  ;  or  the  fame 
fum  twice  over,  for  the  fame  lofs,  by 
realon  of  his  having  made  two  infu- 
rances  upon  the  fame  property.  373 

Difference  between  a  re-aliurance  and 
a  double  infurance.  ibid. 

Where  a  man  makes  a  double  infursnce 

he  may  recover  bis  lofs  agair.ft  which 

fetof  underwriters  he  pleafcs ;  but  he 

can  .recover  for  no  more   than  the 

.amount  of  his  lo's.  374 

But  whert  one  fet  of  underwriters  pay 
the  lofs,  they  may  call  upon  the  other 
underwriters  to  contribute  in  propor- 
tion to  the  furns  they  have  iniored. 

ibid. 

But  thoufijb  a  double  infurance  cannot  be 
who'ly  fupported,  fo  as  to  enable  a 

m  ir.an  to  recover  a  two-fold  {at;3fa<£lion; 
yet  various  perfons  may  infure  vari- 
ous intereits  on  the  fame  tiling,  and 
each  to  the  whole  value  ;  as  the  fnaf- 
ttr  for  wages ;  the  owner  for  freight ; 
Cne  perfrn  tor  goods ;  and  another 
for  bottomry.  375 

In  what  c^f'es   a  man  ihall    be  faid    to 
a  doable  infarance  ;  and  when 
H 


/  not,  fully  ccnfidered  from 

Page  3/6  to  381. 

If  the  fame 'man  for  his  own  account, 
though  not  in  his  own.  name>  infures 
doubly,  it  is  Rill  a  double  infurance. 

37* 

'The  hiws  of  foreign  countries,  upon  the 
Tubjtdt  of  double  infurance,  are  far 
from  bfing  uniform.  381 


Et'J}  India  Voyages. 

E  ufage  cf  trade  with  r? fped  to 
JL     rhcle  voyages  has   been  more  no- 
torious than    in  any  other,   the  qucf- 
tion   naving  more   frequently  occur- 
red,  64 

The  charter-parties  cf  the  India  Com- 
pany give  leave  to  prolong  the  ihip*s 
flay  in  India  ior  a  year,  and  it  is 
common  by  a  new  agreement  to  de- 
tain her  a  year  longer.  rh<  words  of 
the  policy  too  are  very  general  with- 
out limitation  of  time  or  place,  ibid. 

Thefe  charter-parties  are  fo  notorious, 
and  the  courfe  of  the  trade  is  fo  well 
known,  that  the  underwriter  is  al- 
ways liable  for  any  intermediate 
voyage,  upon  which  the  fhip  may  be 
fent,  while  in  India,  though  not  ex- 
prefsly  mentioned  in  the  policy. 

64,  67 

In  an  infurance  *c  from  London  to  Ufa- 
s<  dras  and  CbTna,  with  liberty  to 
*'  touch,  (lay,  and  trade,  at  any  ports 
"  or  pi  ices  whaifoev  r,"  the  facts 
were  ;  th*t  when  the  fhip  arrived  at 
Madras t  the  was  too  !a:e  to  qo  to 
China  that  year,  upon  which  (lie  was 
fent  by  the  council  to  Bengal  to  fetch 
rice,  which  voyage  ihe  performed 
oncey  bu:  in  the  lecond  attempt  fhe 
was  lofl.  The  infurers  are  anfwerable 
on  account  of  the  ufage.  66 

However,  the  parties  may,  by  their  own 
agreement,  prevent  inch  latitude 
of 'confrruction.  68 

Norxneed  this  be  done  by  exprefs  words 
of  exciufion,  but  if,  from  the  terms 
nftJ,  it  can  be  collected  that  the  par- 
ties means  fo,  that  conilruCtion  (hall 
prevail.  ibid* 

In  fa- 
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Jnfurance  on  a  voyage  undertaken  in 
contravention  of  the  rights  of  iheEaft 
India  Company,  is  void.  Page  308. 

How  their  rights  are  affedled  by  the 
treaty  with  America.  309 

Elefiion. 

EiecVion  to  abandon,  when  to  be  made. 

238,239 

Notice  of  abandonment  muft  be  given, 
though  the  Ihip  and  cargo  have  been 
fold.  240 

Embargo. 

An  embargo  is  an  arreft  laid  on  (hips  or 
goods  by  public  authority,  to  preven' 
fliips  from  putting  to  fea  in  time  of 
war,  and  fometimes  alfo  to  exclude 
them  from  entering  our  ports. 

103, 104 

J-J.  Whether  a  prince  in  time  of  war 
may  make  ufe  of  the  veffels  he  finds 
in  his  p.  rts,  to  affiit  him  in  carrying 
on  war  ?  104 

Extraordinary  'wages  paid  to  the  feamen 
during  an  embargo,  cannot  be  reco- 
vered againit  the  infurer  on  the  Jhip. 

71 
The  king   of  Great  Britain,  in  time  of 

war,  may  lay  an   embargo  on  fhip- 
ping  in    the  ports   of  his  kingdom 
<£.  Whether  he  may  do  it  in  time  of 
peace?  104 

^. -jWhether,  if  an  embargo  be  laid  on 
by  the  Britijh  government,  and  a  lofs 
enfue,  the  underwriters  are  liable  ? 

106,  107,  109  note  (a) 

The  fubjecls  of  a  foreign  ftate  can  no i 
recover  againft  an  Englijh  under- 
writer for  a  lots  occafioned  by  an  em- 
bargo, or  other  acl  of  their  own  go- 
vernment. 609 

And  if  the  foreign  confignor  cannot 
recover,  becaufe  the  lofs  is  occafion- 
ed by  the  acls  of  his  own  government, 
the  Englifa  confignee  cannot  apply 
the  policy  to  his  own  benefit,  in  re- 
fpedt  of  advances  he  has  made  to  the 
confignor.  Hid* 

The  breach  of  an  embargo  is  an  aft 
of  barratry  in  the  mailer.  120 

If  a  (hip,  though  neutral,  be  infured  on 


a  voyage  prohibited  by  an  embargo, 
fuch  an  infurance  is  void.    Page.  311 

Enemy. 

The  queftion  whether  infurances  on  the 
property  of  an  enemy  are  politic, 
coisiidered.  16,  ^20 

Such  infurances  are  contrary  to  the  !aw 
of  England.  ibid* 

>ading  «v'tn  an  -nemy  in  time  of  ac- 
tual vvar  without  tne  king's  licence, 
is  abfoiutdy  illegal.  316 

But  trie  licence  may  be  qualified,  and 
non-co  r  pliance  with  the  requifitions 
of  it  will  vitiate  the  policy,  317 

Wi.at  is  neceflary  to  be  ftated  in  a  plea 
of  alien. enemy.  32I>  note  (*) 

Evidence. 

Opinion  of  witneffes  is  not   evidence. 

80,  260 

The  onus  of  proving  the  captain  to  be 
owner,  fo  as  to  get  rid  of  a  charge  of 
barratry,  lies  upon  the  underwriters. 

127 

A  policy  will  not  be  fet  afide  on  the 
ground  of  fraud,  unlefs  it  be/W/yand 
fatisfattorily  proved,  and  the  burthen 
of  proof  HJS  upon  the  perfon  wifhing 
to  take  advantage  of  the  fraud.  28  2, 

Bat  pofitive  and  direft  proof  of  fraud  is 
not  to  expelled  ;  and  from  the  na- 
ture of  the  thing  circumftantial  evi- 
dence is  all  that  can  be  given,  third. 

The  nature  of  circumstantial  evidence 
confidered.  283 

The  fentc-nce  of  a  foreign  court  of  Ad- 
miralty  is  conclufu-e,  and  binding 
upon  all  the  world,  as  to  every  thing 
contained  in  it :  and  cannot  be  con- 
troverted collaterally  in  a  civil  fuic. 

464,  466 

See  Admiralty. 

The  firft  piece  of  evidence  to  fupport 
an  aftion  on  the  policy  is  proof  of 
the  defendant's  hand- writing  to  the 
policy.  545 

What  fufHcient  evidence  of  an  agent 
being  authorized  to  fign  policies. 

ibid,  note  (a\ 
zz  2  N® 
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No  parole  evidence  of  any  agreement 
Ihall  be  admitted,  which  tends  to 
contradict  the  written  policy.  Page  546 

The   infured   muft   affo   prove    his  io- 
r.ere/1  in  the  thing  infured,  by  a  pro 
duclion  of  all    the  ufual  documents, 
bills  of  fale,  bills  of  parcels,   bills  cf 
lading,  &c.  ibid. 

Captain's  proteft  delivered  by  the  brf  - 
ker  to  the  affurers  to  get  the  lofs  fet 
tied  is  not  evidence  for  the  defend 
ant.  5I7.548 

Nor  a  fentence  of  condemnation  foi 
non-feaworthinefs  after  a  furvey  of 
the  fads  ftatedin  it.  54^ 

A  man  having  purchafed  goods  abroad, 
in  order  to  prove  his  intereft,  pro- 
duced a  bill  of  parcels  with  the  re- 
ceipt of  the  feller  to  it,  and  proved 
his  hand  ;  it  was  held  to  be  fufficient 
evidence.  ibid 

The  plaintiff  muft  prove  that  a  lofs  has 
happened  by  the  very  means  ftated 
in  the  declaration.  ibid 

But  where  the  lofs  is  averred  to  be  by 
perils  of  the  fea,  it  is  allowable  to 
give  the  expence  of  the  falvage  in 
evidence  upon  fuch  a  declaration. 

55' 


fatter. 

THE  lien  which  a  faft  >r  has  upon 
the  goods  of  his  principal,  is  fuch 
aa  intereft  as  will  entitle  him  to  re- 
cover on  a  general  policy  on  goods. 


Felony. 

Wilfully  to  caft  away,  burn,  or  deftroy, 
any  fhip  to  the  prejudice  of  the  own- 
ers of  the  fatd  fhip,  or  any  merchant 
loading  goods  thereon,  or  of  the  un- 
derwriter, is  felony,  without  the  be- 
nefit of  clergy,  in  any  captain,  maf 
ter,  mariner,  or  other  officer  be- 
longing to  the  ihip  fo  deilroyed. 

130,  287 

Any  perfon  boring  holes  in  a  ihip  in 
diftrefs,  or  ftealing  a  pump  belonging 
thereto,  fhall  be  guilty  of  felony 
without  benefit  of  clergy.  J  84 


Perfons  convicled  of  ftealing  goods  from 
a  (hip  wrecked,  or  iti  diiirefs,  or  of 
obllrucling  the  efcape  of  any  perfon 
from  a  wreck,  or  or  putting  out  falfe 
lights  to  lead  fuch  fhip  into  danger, 
fiiall  fuffer  as  felons  without  benefit 
of  clergy.  Page  184 

Where  goods  of  fmall  value  are  itolen, 
without  any  circumllances  of  cruelty, 
the  offender  may  be  indi&ed  for  petty 
larceny.  ibid. 

Perfons,  in  whofe  cuRody  (hip-wrecked 
goods  are  found,  not  giving  a  fatii- 
taclory  account,  ihali  be  committed 
to  the  common  gaol  for  fix  months, 
or  pay  treble  the  value  of  fuch 
goods.  ibid. 

Goods  offered  to  fale,  fufpecled  of  be- 
ing fhip-wrecked,  (hall  be  flopped, 
and  the  perfon  fo  offering  them,  and 
not  giving  a  fatijfaclory  atcount, 
fhall  be  committed  to  the  common 
goal  for  fix  months.,  or  pay  treble 
the  value  of  fuch  goods,  ibid. 

Perfons  convic~Ud  of  ailaulting  any  ma- 
gillrate  or  officer,  when  in  difcharge 
of  his  duty,  refpecling  the  preferva- 
tion  of  any  {hip,  veffel,  goods,  or 
effect,  (hall  be  liable  to  tr<tnfporta- 
tion  for  feven  years.  186 

Fire  (infurattce  againft} 

[s  a  contracl,  by  which  the  infurer  un- 
dertakes, in  confideration  of  the  pre- 
mium, to  indemnify  the  infured 
againll  all  loffes,  which  he  may  fuf- 
tajn  in  his  houfe  or  good?,  by  means 
of  fire,  within  the  time  limited  in 
the  policy.  587 

The  London  A  flu  r  an  c*  Company  inlert 
a  claufe  in  their  propofals,  by  which 
they  declare,  that  they  do  not  hold 
themfelves  liable  for  any  damage  by 
fire,occafioned  by  an  invafion,  foreign 
enemy,  or  any  military  or  ufurped 
power  whatfoever.  857 

Under  this  provifo  it  was  held,  that  the 
infurers  were  not  exempted  from  lofs 
by  fire,  occafioned  by  a  mob  at  Nor- 
iuich}  which  arofe  on  account  of 
the  high  price  of  proviuons.  588 

The  Sun  iire-cffice,  in  addition  tothefe 

words 
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words  add,  lt  civil  commotion;"  it 
was  held  that  the  company,  under 
thofe  words,  were  exempted  from 
lofles  occafioned  by  rioters,  who  rofe 
in  the  year  1780,  to  compel  the  re- 
peal of  a  ftatuie,  which  had  paffsd 
in  favour  of  the  Roman  catholics. 

Page  591 

When  a  lofs  happens,  the  infurea  muft 
give  immediate  notice  of  his  lofs ; 
and  as  particular  an  account  of  the 
value,  &c.  as  the  nature  of  the  caJe 
will  admit.  He  mult  alfo  produce  a 
certificate  of  the  minifter  and  church- 
wardens, as  to  the  character  of  the 
fufferer,  and  their  belief  of  the  truth 
of  what  he  advances.  59  j. 

This  certificate  is  held  to  be  a  condition 
precedent  to  his  right  of  recovery. 

5 9 5,  note  (a) 

In  infurances  againft  fire,  the  lofs  may 
be  either  partial  or  total.  595 

Thefe  policies  are  not  in  their  nature 
aflignable ;  nor  can  the  intereft  in 
them  be  transferred  without  the  con- 
fent  of  the  office.  ibid. 

When  any  perfon  dies,  the  intereft  fliall 
remxin  to  the  heir,  executor,  or  ad- 
mimftrator,  respectively,  to  whom 
the  property  infured  bflongs ;  pro- 
vided they  procure  their  right  to  be 
indcrfed  on  the  policy^  or  the  pre. 
mium  be  paid  in  their  name.  59^- 

It  is  necefiary  the  party  injured  ftiould 
have  an  intereft  or  property  in  the 
houfe  infured,  at  the  time  trie  policy 
is  made  out,  and  at  the  time  the  fire 
happens;  and  therefore,  after  the 
Jeale  of  the  houfe  is  expired,  the  in- 
fured's  afliguing  the  policy  does  not 
oblige  the  infurers  to  make  good  ihe 
lofs  to  the  affignee.  ibid. 

The  premium  upon  common  infurances 
is  two  (hillings  -per  cent,  for  any  fum 
not  exceeding  iooc/.  and  half  a 
crown  from  iooo/.  upwards.  602 

Befides  which  there  is  a  duty  to  go- 
vernment of  2s.  per  cent.  ibid. 

This  tax  does  not  extend  to  publick  hof- 
pitals.  603 

If  a  houfe  were  deftroyed  by  a  foreign 
enemy  the  day  after  the  policy  is 


made,  there  would   be  no  return  of 
premium.  Page  603 

Fraud  vitiates  this  fpecies  of  contract. 


Fire  (loft  bj) 

If  the  captain  of  a  (hip  voluntarily  burn 
her  to  prevent  her  from  falling  into 
the  hands  of  the  enemy,  this  is  a  lofs 
by  Jirf  within  the  meaning  of  the 
policy.  51 

Foreign  Ships. 

(nfurances  on  foreign  (hips  without  in- 
tereft are  not  within  the  itatute  of 
lyGeo,  z.  c/37.  35  1 

But  re-aflurances  on  foreign  (hips  are 
void.  373 

Fort. 

A  fort  mav  be  infured  againft  an  attack 
from  an  enemy,  for  the  benefit  of  the 
governor.  15 

France* 

An  account  of  its  commercial  and  ma- 
ritime regulations  ;  and  the  diitin- 
guiihed  authors,  who  have  writtec 
upon  the  fu.bje&  of  infurances. 

Intxod.  xxxii. 


Fraud. 

Policies  are  annulled  by  the  Jeaft  fhauow 
of  fraud  or  undue  concealment  of 
fafts.  241 

Both  parries  are  equally  bound  to  dif- 
clofe  circumltances  within  their  know- 
ledge.  ibid. 

If  the  infurer,  at  the  time  he  under- 
wrote,  knew  that  the  fhip  was  fafe 
arrived,  the  contrail  will  be  void. 

ibid. 

Cafes  of  fraud  upon  this  fubjed  are  lia- 
ble to  a  threefold  divifion  ;  ift,  The 
alltgatio  falji  ;  2d,TheJuj>prefljo  veri ; 
3d,  Mifreprefentation.  The  latter 
though  it  happen  by  miftake,  if  in  a 
z  z  3  rraterial 
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material  part,  will  vitiate   the  polio 
as  much  as  adual  fraud.   P.  2^2,  Zu  - 

The  policy  was  held  "to  be  void,  whert 
goods  were  infured  as.tl  e  property  of 
an  ally,  when  in  fad  they  were  the 
goods  of  an  enemy.  243 

A  faip  was  known  to  have  failed  from 
Jamaica,  on  the  24th  of  NG<V embei  / 
anJ  the  agent  told  the  iniurer  (he 
failed  the  latter  end  of  December ; 
the  policy  was  declared  void.  244 

In  an  infurance  upon  goods,  the  infurec 
warranted  the  {hip  and  goods  to  be 
neutral ;  it  was  exprelSly  found  by 
the  jury,  that  they  were  not  neutral. 
The  court,  therefore,  though  the 
lofs  happened  by  ftorms,  and  not  by 
capture,  declared  that  the  injured 
could  not  recover.  ibid* 

Goods  were  infured  on  board  a  (hip, 
warranted  Fortuguefe*  The  £Ood? 
were  loll  by  a  different  peril,  but  in 
fa£t  the  ihip  was  not  Portuguese. 
The  policy  is  void  abinitio.  245 

Concealment  of  circumltances   vitiates 

'  all  contracts  of  infurance.     The  fads 

upon  which    the  rife   is  to  be  com- 

puied,  lie,  for  the  moll  part,  wiihin 

the  knowledge   of  the  infured  only. 

The  underwriter  relies  upon  him  for 

all  neceffary  information  ;   and    muft 

i roil  to  him  that  he  will  conceal  nc- 

•  thing,    fo   as    to   make  him  form  a 

wrong  eflimate.  246 

One  having  an  account  that  a  fl.ip,  de- 
fcribed  like  his,  was  taken,  infured 
her,  without  giving  aoy.  notice  to 
the  iniurers  of  what  he  had  heard, 
the  policy  was  decreed  in  equity  to 
be  delivered  up.  247 

The  agent  for  the  plaintifF,two  days  be- 
fore he  efleded  the  policy,  received 
a  ktterfrom  Cowoes,  in  which  is  thss 
CApreffion;  "  On  the  i2th  of  this 
month  I  was  in  company  wiih  [he 
Davy  (the  ihip  in  queition,)  at 
twelve  at  night  left  light  of  her 
all  at  once  ;  the  captain  fpoke  to 
me  the  day  before  that  me  was 
*'  leaky,  and  the  next  day  we  had  « 
«  hard  gale."  The  ihip,  however, 
rode  out  the  gale.,  apd  was  captured 
by  the  Spaniards.  The  policy  was 


held  10  be    void,  hecaufe  the   letter 

was  not  communicated  to  theinfurer. 

P<*Z*  247 

A  fhip  was  infured  f<  at  and  from  Ge- 
noa." The  fhip  loaded  at  Leghorn. 
aiiu  was  originally  bound  for  Dublin; 
but  lofmg  her  convoy,  file  put  into 
Genoa  in  Auguji*  and  lay  there  till 
the  "January  following.  All  thele 
fads,  were  known  to  the  infured,  but 
not  communicated  to  the  infuiei  :  the 
policy  was  held  to  be  void.  248 

A  flltp  being  bound  from  the  coaft  of 
Africa  to  the  Britijh  Weji  l;:diest  failed 
from  Si.  '•Thomas's  on  the  coaft  of 
Africa  on  the  2d  of  October,  a  cir- 
cumftance  with  which  t  he  piai,.t:fTwas 
acquainted  by  a  letter  received  in 
February.  The  policy  was  not  made 
till  the  zifrofMartb.  The  letter  was 
not  fhewn,  nor  was, any  thing  faid  of 
her  failing  from  St.  Y&oinas**  ;  bun  in 
the  inftrudions  '4  the  ihip  was  laid  to 
"  have  been  on  the  coaft  the  2d  of 
"  O&olerS*  The  policy  was  held  to 
be  void.  249 

Tr»e  broker's  inftrudions  fiated  the  Jbip 
ready  to  fail  on  the  z^tk  of  December  / 
the  broker  reprelented  to  the  under- 
writer tha*.  the  Ihip  was  in  port, 
when,  in  fad,  me  had  failed  the  23d 
of  December.  The  policy  was  void. 

250 

But  there  sre  many  matters,  as  to  which 
the  infured  may  be  innocendy  Client; 
ift,  As  to  what  the  ir.furer  knows, 
however  he  came  by  that  knowledge  ; 
2d,  As  to  what  he  ought  to  know; 
3d,  As  to  what  leiTens  the  rifk.  An 
underwriter  is  bound  to  know  parti- 
cular perils,  as  to  the  fbue  of  war 
or  peace.  251 

if  a  privateer  is  infured,  the  under- 
writer need  not  be  told  her  deftina- 
tion.  ibid* 

An  infurance  was  made  on  Fort  Marl- 
borough  in  the  Eaft  Indies  for  twelve 
months  againft  the  attacks  of  an  Eu<* 
ropsan  enemy,  for  the  benefit  of  the 
governor.  The  defence  fet  up  was 
an  undue  concealment  of  circum-. 
fiances,  particularly  the  weaknefs  of 
the  fort,  and  the  "probability  of  its 
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being  attacked  by  the  French.     The 

court  heid   that  the  policy  was  good. 

Pags  2  5 i 

The  whole  do&nne  of  concealment  ful- 
ly iliuitraieci  frcm  page  251  to  264 

In  effecting  infurance  on  homeward 
voyage,  unneceiTary  to  communicate 
letter  from  captain,  ftating  that  Ihip 
had  received  great  damage  on  out- 
ward voyage,  and  ttood  in  nred  ot 
considerable  repairs.  254,  note  (a] 

An  underwriter  refuied  to  pay  a  lofs  by 
capture,  the  fliip  beii-g  PortugueJ'e 
and  condemned  for  having  an  Engltjb 
fupercargoon  board,  becaufs  trie  in- 
fured had  not  diicioicd  thai,  circum- 
Itance.  The  courc  held  that  the 
condemnation  was  unjult,  and  was 
rot  fuch  a  circumftauce  as  the  in- 
fured was  bound  to  diiclofe.  265 

A  reprefentation   is  a  ftate  of  the  cale, 

not   forming  a  part  of  the  written 

inftrument   of  po'icy  ;  and  it  is  (uHi- 

cient  if  it  be  fubftantially  performed. 

264,   270 

If  there  ba  a  mifreprefentation,  it  will 
avoid  the  policy  as  a  fraud,  but  not 
as  a  part  of  the  agreement.  264 

Even  written  inltruclions,  if  they  are 
not  infer  ted  in  the  policy,  are  only  to 
be  confidered  as  reprefenutions  ;  and 
in  order  to  make  tftem  valid  and 
binding  as  a  warranty,  it  is  necefiary 
that  they  make  a  part  of  the  writrer, 
ir.itrument.  265 

If  a  representation  be  falfe  in  any  'ma- 
terial point,  it.  will  avoid  the  policy  ; 
becauie  the  underwiter  haa  computed 
the  rifk  upon  circum nances  which  did 
not  exift.  ibid. 

Thefe  principles  iliufcrated  from  page 
26;  to  272 

If  the  mifreprefentation  be  ID  a  material 
point,  it  will  avoid  the  policy  ;  even 
though  it  happen  by  rniilake.  272 

The  lame  rule  holds  if" the  broker  con- 
ceal any  thing  material,  though  the 
only  ground  ior  not  mentioning  them 
fliould  be  that  the  fads  concealed  ap- 
peared immaterial  to  him,  274 

But  the  thing  concealed  muft  be  fome 
fa&,  not  a  mere  /peculation  or  expefta~ 
tion  of  the  inlured.  275 


i  Thus  where  a  broker  infuring  feveral 
vefieis,  fpe:-.king  of  the'ii  ail  laid, 
"  which  veffcls  a^e  expetfed  to  leave 
"  the  coalt  of  Africa,  in  November  or 
"  December"  me .  policy  was  held 
good,  although  in  facl  the  mip  in 
queflion  had  (ailed  in  the  rpon:h  of 
May  preceding.  Page  257 

Wherever  there  has  been  an  allegation 
of  faliehood, a  concealment  of  circum- 
fiances,  or  a  mil  representation,  it  is 
immaterial  whether  ic  be  the  ad  of 
the  perfon  himfelf  who  is  interelled, 
or  of  his  agsnt  ;  for  in  either  cafe  the 
contract  is  founded  in  deception,  anci 
the  policy  is  consequently  void.  276 

This  rule  prevails,  even  though  the  act 
ca.nnot  be  at  all  traced  to  the  owner 
of  the  property  in  fured.  ibid. 

How  far  what  is  faid  by  the  broker 
when  the  names  of  the  underwriters 
are  put  upon  a  flip  is  to  be  confidered 
a  representation.  473*  616 

A  policy   will  not  be  fet  afide  on  the 

ground  of  fraud,  unlefs  it  beyW/yand 

Jatifatiorily  proved  ;  and  the  burthen. 

of  proof  lies  on  the  perfon  wiining  to 

take  advantage  of  the  fraud.       282 

But  pofitiveand  direct  proof  of  fraud  is 
not  to  be  expected  ;  and  from  the. na- 
ture of  the  thing,  circurnuantial  evi- 
dence is  all  that  can  be  given,  ibid- 

The  queiiion  whether  the  premium  is 
to  be  returned  by  the  underwriter, 
where  the  infured  has  been  guilty  of 
fraud,  confidered.  283 

The  ordinances  of  foreign  ftates  declare 
for  the  mort  p'art,  that  it  mall.  ibid*. 

In  England  there  has.  been  nolegiflative 
regulation  ;  and  the  courts  ofjuflice 
had  not  till  lately  adapted  any  gene- 
ral rule  upon  the  fubject.  ibid. 

In  two  or  three  inftances.,  where  the  un- 
derwriters have  been  relieved  in 
Chancery  from  the  payment  of  the 
fums  infured  on  account  of  fraud,  the 
decree  has  directed  the  premium  to 
be  returned.  ibid. 

The  queftion  came  on  to  be  confidered 
in  the  King's  Bench  ;  but  the  trial 
being  had  under  a  decree  of  the  court 
of  Cnancery,  and  the  infurer  having 
there  made  an  offer  of  returning  the 
a  z  4  premium, 
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premium,  the  court  of  King's  Bench 
confidered  this  offer  in  the  fame  light 
as  if  he  had  paid  the  money  into 
court,  and  therefore  the  queftion  re- 
mained undecided.  Page  285 
But  in  a  cafe  where  the  fraud  was"of  a 
very  grofs  and  heinous  nature,  Lord 
Mansfiela  told  the  jury,  that  the  pre. 
mium  fliould  not  be  reilored  to  the 
infured.  286 
In  all  cafes  of  a&ual  fraud  on  the  part 
of  the  infured  or  his  agent,  the  pre- 
mium is  not  to  be  returned.  ibid. 

Jt  is  clear  that  if  the  underwriter  has 
been  guilty  of  fraud,  an  action  lies 
againft  him  at  the  fuit  of  the  infured, 
to  recover  the  premium.  ibid. 

By  feveral  foreign  ordinances.,  the  pu- 
nifhment  of  fraud,  in  matters  of  in- 
furance, is  exceedingly  fevere  ;  focne- 
times  amounting  even  to  death,  ibid. 

Ko  punimment,  except  that  of  annul- 
ling the  contract,  has  as  yet  been  de- 
clared by  the  law  of  England.  287 

But  if  any  captain,  &c.  wilfully  deftroy 
the  {hip  to  which  he  belongs,  to  the 
prejudice  of  the  owner  of  the  fhip,  or 
of  the  goods  loaded  thereon,  or  of 
the  underwriters,  he  mall  fulfer  death 
as  a  felon.  ibid. 

Fraud  vitiates  policies  on  lives,  as  well 
as  thofe  on  marine  infurances.  582 

Jt  has  the  fame  effect  on  policies  infu- 
ring  againft  fire.  603 

Freight. 

The  freight  or  hire  of  mips,  is  a  fubjpft 
of  infurance,  li 

Jn  an  infurance  uponfreigbf,  the  infured, 
if  the  fhip  be  prevented  by  accident 
from  failing,  cannot  recover  the  value 
of  the  freight,  which  be  would  bai<e 
begun  to  earn  if  tbejbip  bad  jailed*  46 

BUI-.  if  the  policy  be  a  valued  policy,  and 
pare   of  the  ca<-go  be  cm  board  when  j 
iuch  accident  happens,  the  reft  being  \ 
yeady  to  be  Ihipped,  the  insured  may  ' 
recover  to  the  whole  amount.        ibid 

So  m  an  optn  policy  if  the  infnred  be 
under  a  charter-party  for  a  Specific 
freight.  47 

go  a  policy  on  h^eward  freight  at- 


taches while  the  fhip  is  delivering 
her  outward  cargo,  where  the  voyage 
out  and  home  is  under  the  fame 
charter-party.  Page  4$ 

In  thefe  cafes  the  criterion  is,  whether 
the  voyage  in  which  the  (hip  is  loft  be 
a  part  of  the  voyage  infured. 

48,  49,  604 

Where  mip  and  freight  are  infured  by 
two  feparateiets  of  underwriters,  and 
by  reafon  of  an  embargo  in  a  foreign 
port, there  is  an  abandonment  to  both, 
whether  the  underwriters  on  jbip  are 
entitled  to  freight  earned  in  confe- 
quence  of  the  embargo  being  taken 
off?  From/.  227  to^.  236 

The  underwriter  upon  the  goods  is  not 
liable  for  freight  paid  to  the  owner 
of  the  fhip.  70 

Freight  muft  contribute  to  a  general 
average.  176,  177 

Furniture  of  Ship, 
What  is  included  under  that.        73,  77 

Gaming  Policies.    See  title   Wager  Poli- 
cies. 

General  Average.   See  Average. 

Globe  Infurance  Company. 

Eftablifhed  by  39  G.  3.  c.  83.  p.  537, 

572  *. 
How  it  ihall  plead.  537 

Gold. 
Whether  infurable  as  good*.  25 

Good*. 

Goods  lamed  on  deck  are  not  included 
under  a  general  infurance  en  goods.  25 


S 


account  o     ter  commerce; 
they  are  foppofed  to  have  been  un- 
acquainted with  infurance.  Introd.  vii 

Hanfeaiic  League. 
N  account  of  its  origin  arrd  Decline. 
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Hujband  of  a  Ship. 

The  hufband  of  a  (hip  has  no  right  to 
infure  for  any  part  owner,  without 
his  particular  direction  ;  nor  for  all 
the  owners  In  general,  without  their 
joint  direftion.  Page  20 

Jetti/on  or  Jutfon.     See  Average. 

Jewels'. 

Whether  infurable  as  goods.  25 

Contribute  to  a  general  average.       175 


Illegal  Voyages. 

WHENEVER  aninfuranceis  made 
on  a  voyage  exprefsly  prohibited 
by  the   common,    ftatute,    or  mari- 
time law  of  this  country,   the  policy 
is  void.  307 

It  is  immaterial  whether  the  underwriter 
did  or  did  not  know  that  the  voyage 
was  illegal ;  for  the  court  cannot  fub- 
ftantiate  a  contract  in  direct  contra- 
diction to  law.  3 1 1 

If  a  {hip,  thongh  neutral,  be  infured  on 
a  voyage  prohibited  by  an  embargo, 
fuch  an  infurance  is  void.  ibid, 

An  infurance  upon  a  fmuggling  voyage 
prohibited  by  the  revenue  laws  ol 
this  country  would  be  void.  Aliter, 
if  merely  againft  the  revenue  laws 
of  a  foreign  Hate,  with  the  knowledge 
of  the  underwriter.  263,  313,  314 

No  country  pays  attention  to  the  reve- 
nue laws  of  another.  ibid, 

The  queilion,  how  far  trading  with 
an  enemy,  in  time  of  actual  war,  is 
legal,  confidered  and  difcuffed  from 
page  31410320 

The  king  may  licence  a  trading  with 
the  enemy  generally,  or  grant  a  qua- 
lified licence.  317 

The  conditions  on  which  a  qualified  li- 
cence is  granted  mult  be  itr;c~ty  com 


plied  with, 


ibid. 


But  courts  of  juftice  will  permit  every 
thing  to  be  done,  though  not  ex- 
preifed,  which  is  neceflary  to  effectu- 
ate  the  intention  of  his  Majeity  in 
granting  the  licence.  ibid* 

The  queftion  how  far  infarancss  upon 


the  goods  of  an  enemy  are  expedient* 
confidered,  from  page      320  to  326. 

Whether  they  are  expedient  or  not,  fuch 
infurances  are  contrary  to  law.  320 

A  palicy  on  a  foreign  (hip  nrift  be  un- 
derftood  as  virtually  containing  an 
exception  of  all  captures  made  by 
the  authority  of  the  Britijb  govern- 
ment. §  32C* 

A  policy  on  a  foreign  (hip  containing  an 
infurance  againft  Britijh  capture,  eo 
nomine,  illegal  and  void  upon  the 
face  of  it.  ibid. 

Infurance  on  goods,  the  property  of 
Frenchmen,  (hipped  in  France  in  time 
of  peace,  but  exported  after  the 
commencement  of  hoftilities,  cannot 
be  inforced  againft  the  underwriters 
upon  the  reftoration  of  peace.  327 

Although  a  neutral  be  refident  in  a 
place  occupied  by  the  enemy,  an  in- 
furance on  goods,  his  property,  to 
a  neutral  or  friendly  port,  is  valid. 

327,328 

No  infurance  can  be  made  upon  a  voy- 
age to  a  befieged  fort  or  garrifon, 
with  a  view  of  carrying  affiftance  to 
them  ;  or  upon  ammunition,  warlike 
ftorea,  or  proviiions.  328 

Infurance. 

[nfurance  is  a  contract,  by  which  the 
infurer  undertakes,  in  coniideration 
of  a  premium,  equivalent  to  the  ha- 
zard run,  to  indemnify  che  infured 
againft  certain  perils  and  lofies,  or 
again  ft  a  particular  event.  Jntrod.  ii. 
The  utility  of  this  contract. 

Introd.  Hid. 

The  origin  of  it  traced.  Introd.  iii 

The  queftion,  whether  it  was  known 
to  the  ancients,  confidered. 

Introd.  Hid* 

Infurances  fuppofed  to  have  arifen  in 
Italy.  Introd.  x*u. 

The    Italians   brought    them    into   the 
various  ftates  of  £urop(t  and  into  Eng- 
land. Introd,  xxiii,  xxxvii 
Infurances  are  merely  fimpleccntracts.  i 
What  kinds  of  property  are  the  objeft 
of  infurance.  j  i 
I  Bottomry  and  refpondentia  area  fpecies 
of  property  which  may  be  infured. 

12 

*  B«t 
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But  it  mufl  be  fpecified  in  the  policy  to 
be  fuch  an  intereft,  otherwiie     • 
licy  is  void.  Page  i 

Unlefs  the   ufage  of  the  trade   takes   i 

out  of  the  general,  rule.  14 

But  where  the  infurarce  is  upon  goo.  s 

generally,  the  lien  which  a  factor  has 
upon    the    goods   of    nis     principal, 

when  a    balance    is  due,  is  fuch   an 

intereft  as  will  enricle  him  to  recover 

upon  fuch  a  policy.  l  -<, 

Infurances  on  the  wages  of  feamen  are 

prohibited.  14 

Thefe  prohibitions  do  not  extend  to  the 

matters  of  (hips.  ibid. 

A  governor  may  infure  the  fort  againt 

the  attack  of  an  enemy^  for  his  ow; 

benefit.  i  = 

Jnfurances  on    enemy's  property    co. 

trary  to  law.  16,17,240 

la  an  infurance  on  goods  generally,  good 

laftied  on  deck,  the  captain's  cioath 

and  (hip's  provi(icns  are  not  included 

wnlefs  fpecifically  named. 

Inforance  from  A.  to is  void  20 

Infurances  for   tia-e  are  very  frequent 

as  on  a  (hip  for  twelve  months.       7 
Infurances  upon  a  voyage  prohibited  b 

the  common,  flatute,  or  maritime  la 

of  the  country,  are  void.  30 

See  title  Illegal  Voyages. 

Infarances  on  a  voyage  to  a  befieget 
fort  or  garrifon,    with  a  view  of  ca 
lying  afliftance  to  them,  or  upon,  am 
munition,   warlike   (tores,   or   prov 
fion,  are  prohibited.  32 

All  infurances  on  (laves  are   now  pro- 
hibited. 32.  nctet 

Infurances  -upon  probibifed  goods. 
See  title  Prohibited  Goods. 


Infurances  coldly  fiat.  19  Geo.  2.  €.37. 
See  Wager  Policies. 

Jjtfurances  on  Lives.     See  title  Lives. 
infurances  againft  Fire.     See  title  Fire. 

Infurers. 

What  perfons  may  be  infurers.  3 

Every  individual   may  be  an  infurer  or 
underwriter.  i  > 

But  no  fociety  or  partnership  can   un- 
derwrite, except  the  Royal  Exchange 


•\flurance  Company,  and  the  London 
AfTurance  Company.  Page  n 

Vhrit  mail  be  confidere'i  as  a  partner- 
(hip  within  the  ftatute  of  6  Geo.  i. 
c.  1 8.  8,9 

niurers  are  liable  for  lofies,  which  hap- 
pen in  tne  (hip's  boats,  when  lancing 
the  goods  infured.  27 

if  in  the  boat  cf  the  owner  of 
the  goods.  ibid. 

?.  Are  the  infurers  liable  for  thefts 
committed  by  the  people  on  board 
the  (hip  ?  30 

Infured. 

The  name  of  the  infured  mud  be  in- 
ferted  in  the  policy  ;  or  the  name  of 
the  agent  who  e#r£ls  it  as  agent. 

18,  19,  20 

Tfyis  matter  is  now  regulated  and  con- 
fiderably  ahered  by  28  Geo.  3.  c.  56. 

19,  20 

<£.  Whether  an  action  lies  againit  the 
infured  for  premiums  at  the  luit  of 
the  underwriter  ?  33,608 

The  broker,  who  effects  the  policy,  may 
maintain  fuch  an  action  for  premiums 
paid  on  his  account.  33,  34 

Intention. 

The  intention  of  the  parties,  and  not 
the  literal  meaning  of  the  words,  is 
to  be  attended  to  in  the  conftruo 
tion  of  policies.  40 

Intereft  or  no  Intereft.     See  title  Wager 
Policies. 

Intereft  (Infurable). 

A  fpecial  intereft  in  goods  may  be  ir- 
fured,  fuch  as  the  lien  of  a  factor  13 

Money  expended  for  the  ufe  of  the  (hip 
by  the  captain  is  infurable,  as  good?, 
fpecie,  and  effefts,  efpecially  if  an 
ufage  has  prevailed.  14 

Wages  of  feamen,  and  commodities  in 
lieu  of  wages,  not  infurable  ;  but  the 
goods  of  the  captain,  or  his  (hare  in 
the  (hip,  may.  ibid* 

Infurance  on  commiffion  and  privileges 
of  captain  in  ^African  trade,  legal,  i  <J 

The  governor  of  a  factory  abroad  has 
an  infurable  intereft  in  the  fafety  of 

.  the  place.  ;  ibid* 

The 


Table  of  the  Principal  Matters, 


659 


The  owner   of  a  ftiip  having   entered 
into  a  chaiter-purtv  to    go  from    the 
Thames   to   Tenerijfe,   and    there    to 
load  a  cargo  of  wines    at  a  fpecific 
freight,  has  a  good  infus  able  inieieft 
in  fuch  freigh*.  ;  ar.d  if  the  policy  br 
underwritten   at   and  from  London  to 
Tenenjfe,  and  from  thence  to  the  Weji 
Indies,  he  may    recover,   if  the  (hip 
be  loft  in  her  way  to  'J'tneriffe.  Pag 
The  profits  expected  to  arife  on  a  cargo 
of  molafles,  belonging to  the  plaintifF, 
who  had  a  contrad  with  government 
to  fupply   the  army  with  fpruce  beer 
are  a  good  infurable  intereft         ^5 
<£.    Whether    plaintiff's    commij/ions    as 
confignee  of  acargo  are  an  inlurable 
intereil  ?  355 

Officers  and  crew  of  a  (hip,  upon 
joint  capture  by  army  and  navy,  have 
an  infurabie  intereft  in  the  capture 
before  condemnation.  358 

So  of  captors  of  ftuj's  in  the  voyage 
home  for  the  purpofe  of  bringing 
them  to  adjudication  in  the  court  o 
Admiralty.  359 

So  the  Dutch  commifiioners  have  an 
infurable  intereft  in  the  Ifrps  feizec 
at  fea  to  be  brought  into  the  ports  o 
this  kingdom.  360 

[This  cai'e  Was  affirmed  in  the  Ex 
chequer  chamber.]  36 

A  creditor  ot  a  houie  abroad  has  an  in 
i'urable  intereft  on  goods  coniignedt 
a  third  perfon  for  the  purpofe  of  pay 
ing  his  debt,-  though  the  creditor  hac 
not  ordered  the  goods  to  be  fent.  36 
Various  perfons  may  infure  various  in 
terefts  on  the  fame  thing,  and  eac 
to  the  whole  value.  37 

Two  partners  purchafed  a  (hip  under 
regular  bill  of  fale,  conformable  t 
Lord  Hawkeflury'*  ad,  (26  Geo.  3 
c.  60.)  and  they  afterwards  took 
two  other  partners,  who  pa;d  the 
refpeftive  (hares  in  the  (hip, but  the 
was  no  transfer  to  them  under  t 
flatute,  and  it  was  held  that  the/b 
partners  had  not  an  infurable  inter 
in  the  freight .  547,100; 

A  merchant  abroad,  interefted  in  good 
mortgaged  them  to  his  creditor  fie 
for  payment  of  money  at  a  certa 
day,  the  mortgagor  has  an  infurab 


intereft,  though  the  mortgage  be- 
come abfolute  before  the  order  for 
infurance  arrives.  Page  548 

he  indorfer  of  a  bill  of  lading  has  ftill 
an  infurable  intereft,  if  it  appear 
that  theeffedt  of  the  indorfement  was 
only  intended  to  bind  the  net  pro- 
ceeds, in  cafe  the  goods  arrived. 

547,  notef*) 
\  perfon  holding  a  note  given  for  mo- 
ney won   at  play,  has  not  an  infur- 
able intereft  in  the  life  of  the  maker 
of  the  note.  574 

t  a  creditor  has  fuch  an  intereft  iii 
the  life  of  his  debtor,  that  he  may 
infure.  575 

ixeciitor  of  a  creditor  may  maintain 
an  adKon  on  a  policy  made  by  him- 
felf.  iti*. 


Lading  (Bill  of) 

A  BILL  of  lading  is  an  acknowledg- 
ment under  the  hand  of  the  cap- 
tain,  that  he  has  received  certain 
goods,  which  he  undertakes  to  de- 
liver to  the  perfon  named  in  the  bill 
of  lading  ;  it  is  afiignable  in  its  na- 
ture, and  by  indorfement  the  properCy 
vefts-in  the  ailignee.  547,  note  (a) 
Where  feveral  bills  of  lading  of  differ* 
ent  imports  have  been  figned,  no  re- 
ference is  to  be  had  to  the  time  whea 
they  were  firft  figned  by  the  captain* 
but  the  perfon  who  firft  gets  one  of 
them  by  a  legal  title  from  the  owner 
or  fhipper,  has  a  right  to  the  con* 
fignment.  ibid* 

Where  bills  of  lading  on  the  face  of 
them  are  apparently  different,  and 
yet  conftrudively  the  fame,  and  the 
captain  has  acled  bond  fide,  a  de- 
livery according  to  fuch  legal  title 
will  difcharge  him  from  them  all, 

ibid. 

But  if  the  intention  cf  the  parties  ap- 
pears to  have  beeri  to  bind  the  net 
proceeds  only,  in  cafe  of  the  arrival 
of  the  goods,  an  infurance  made  on 
account  of  the  indorfer  is  good,  ibid* 

Lien. 

The  broker  has  a  lien  upon  the  policiei 

in  his  bands  for  his  general  balance. 

543.  note    £ 
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Lighters. 

Lofs  of  goods  in  {hip's  lighters  falls 
upon  the  underwriters  :  altter,  if  in 
the  owner's  lighters.  Page  2? 


Lives  (Jnjurances  upon]. 

INSURANCE  upon  life  is  a  contratf 
by  which  the  underwriter,  for  a  cer- 
tain   fum,   proportioned  to  the  age, 
health,  and  profeflion  of  the  perion, 
whofe  life  is  the  objeft  of  the  infur- 
ance,  engages  that  that  perfon  (hall 
not  die  within  the  time  limited  in  the 
policy  ;  or  if  he  do,  that  he  will  pay 
a  fum  of  money  to  him,  in  whofe  fa- 
vour the  policy  was  granted.        571 
The  advantages  refuting  from  this  ipe> 
cies  of  contract  Hated,  ibid. 

It  is  impoffibie  to  afcertain  its  antiquity. 

No  infurance  (hall  be  made  on  the  life 
or  lives  of  any  perfon  or  perfons  • 
wherein  the  perfon,  for  whofe  ufe  the 
policy  is  made,  jhall  have  no  intereft, 
or  by  way  of  gaming  or  wagering 
but  fuch  infurance  (hall  be  null  and 
void.  it  id. 

The  holder  of  a  note  for  money  won  at 
play  has  not  an  infurable  intereft  in 
the  life  of  the  maker  of  the  note.  574. 

But  a  bova  fide  creditor  has  an  infurable 
interelt  in  the  life  of  his  debtor.  575 

But  if  after  the  death  of  the  debtor  his 
executors  pay  the  debt,  the  creditor 
cannot  afterwards  recover  upon  the 
.  policy,  although  the  debtor  died  in- 
folvent,  and  the  executors  were  fur- 
nifhed  with  the  means  of  payment 
from  another  quarter  than  the  eftate  of 
their  teftator.  576 

Declarations  of  the  perfon  whofe  life  was 
infured  as  to  his  itate  of  health  when 
the  infurance  was  effecled,  going  to 
fhare  a  fraud  committed  on  the  in- 
furer, are  recoverable  in  evidence  in 
an  adlion  on  the  policy.  ^78 

In  a  life  iniurance,  the  infurer  under- 
takes to  anfwer  for  all  thole  acci- 
dents, to  which  the  life  of  man  is  ex- 
p^fed,  except  filicide,  or  the  hands 
of  juftice.  ibid. 

The  death  muft  happen  within  the  time 
limited  in  the  policy  ;  othei^vife  the 
infurers  are  discharged.  ibid. 


If  a  man  receive  a  mortal  wound  dor* 
ing  the  exigence  of  the  policy,  but 
does  not  in  fad  die  till  after,  the  in- 
furers are  not  liable.  Page  578 
But  if  a  man  whofe  life  is  infured,  goes 
to  fea,  and  the  ihip  in  which  he  failed 
is  never  heard  of  afterwards,  the  quef- 
tion  whether  he  did  or  did  not  die 
within  the  term,  infured,  is  a  fact  for 
the  jury  to  afcertain  from  the  cir- 
Curmtances.  579 
This  fort  of  policy  being  on  the  life  or 
death  of  man,  does  not  admit  of  the 
diftindtion  between  total  and  partial 
lofles  ibid'. 
In  a  life  infurance  it  has  been  held,  that 
if  the  infurer  become  bankrupt  before 
the  lofs  happens,  the  perfon  interefted 
might  prove  the  debt  under  the  com. 
miffion,  as  if  the  lofs  had  happened 
before  it  ifiued.  5^0 
A  policy  was  made  for  one  year  from 
the  day  of  the  date  theieof ;  the  po- 
Jicy  was  dated  3d  Sept.  1697.  The 
perfon  died  on  the  3d  Sept.  1698, 
about  one  o'clock  in  the  morning ; 
and  the  infurer  was  held  liable.  58; 
It  is  now  ufual  to  infert  in  the  policy 
"  the  firft  and  laft  days  included. " 

582 

Fraud  equally  vitiates  policies  on  lives, 
as  in  the  cafe  of  marine  infurances. 

ibid. 

Where  there  is  a  warranty  that  the  per- 
fon is  in  good  health,  it  is  fufEctent 
that  he  be  in  a  reafonable  good  ftate 
of  health.,  for  it  never  can  mean  that 
he  is  free  from  the  feeds  of  diforder. 

$83 

If  the  perfon  whofe  life  was  infured,  la- 
boured under  a  particular  infirmity  ; 
if  it  be  proved  by  medical  men,  that 
in  their  judgment  it  did  not  at  all 
contribute  to  his  death,  the  warranty 
of  health  has  been  fully  complied 
with,  and  the  infurer  is  liable. 

ibia. 

If  the  perfon,  whofe  life  was  infured, 
Ihould  commit  fuicide,  or  be  put  to 
death  by  the  hands  of  jultice,  the 
next  day  after  the  riik  commenced, 
there  would  be  no  rctura  of  premium. 
585,5*6 


Table  of  the  Principal  Matters, 


661 


London. 

What  (hall  be  deemed  the  port  of 
London.  44* »  442 

London  A/urance  Company. 

Erefted  by  royal  charter,  authorized 
by  itat.  6  Quo.  i.  ch.  18.  6,  7,  8 

This,  and  the  Royal  Exchange  Aflu- 
rance  Company,  are  the  only  focieties 
which  may  infure.  7 

The  privileges  of  the  South  Sea  and  Eaft 
India  Companies  prei'erved.  10 

This  company  hasacommon  feal.         6 

1:  rejects  the  words  "  or  the  /hip  be 
"jlranded"  in  the  memorandum  at 
the  foot  of  the  policy.  24 

This  company,  when  Cued  in  an  aftion 
of  debt,  may  plead  generally,  that 
they  owe  nothing*  and  give  the  fpecial 
matter  in  evidence.  535,  536 

So  when  fued  in  covenant,  they  may 
piead  generally,  "  that  they  have  not 

**  broken  the  covenant."  ^  ibid. 

The  company  obtained  his  majelty's 
charter  to  enable  them  to  make  i-.ifu- 
rances  upon  lives.  572 

Loft. 

The  lofs  muft  be  a  Jire8  and  immediate 
confequence  of  the  peril  infured,  and 
net  a  remote  one,  in  order  to  entitle 
the  infured  to  recover.  77 

It  is  not  a  lofs  within  the  policy,  that 
the  port  of  deilination  has  been  (hut 
by  order  of  the  enemy  againft  the 
{hips  of  the  nation  to  which  the  (hip 
infured  belongs.  223,  240 

Lofs  by  Perils  cf  the  Sea,  vide  Perils  of 
the  Sea. 

Lofs  by  Capture,  vide  Capture. 
Lofs  by  Detention,  vide  Detention. 
Lofs  by  Barratry,  vide  Barratry. 

Of  an   Average  or  Partial  Lof(t  vide 
Partial  Lojjis. 


Loft  or  not  Lojl. 

Thefe  words  peculiar  to  Englijh  policies. 

Page  32 

Malt 

s  included  under  the  word  corn  in  the 
memorandum.  149 


Market. 

^HS  rife  or  fall  of  the  market  is  a 
.     charge  which  never  falls  upon  the 
infurer.  132,   139,   144 

Mafter  of  Ships. 

The  name  of  the  mafter  mult  be  infertr d 
in  the  policy.  20 

Neither  the  reader's  cloaths,  nor  goods 
lathed  on  deck,  are  included  under  a 
general  insurance  on  goods.  25 

Whatever  is  done  by  the  mafter  of  the 
fhip  in  the  ufual  courfe  of  the  voyage, 
necelVirily  et  exjufla  caufa,  though  a 
lofs  happen  thereon,  the  underwriter 
thall  be  anfwerablf .  40 

A  miftakz  of  the  mailer  cannot  be  called 
a  peril  of  the  jea.  83 

Of  barratry  ot  the  mailer,  fee  Bar- 
ratry* 

The  wearing  apparel  of  the  mafter  is 
excepted  from  the  allowance  of  fal- 
vage.  1 88 

Memorandum* 

The  memorandum  at  the  foot  of  the 
policy  exempts  the  underwriters  from 
partial  lofles  not  amounting  to  3  per 
cent,  unlels  it  arife  from  a  general 
average.  24,  135 

It  alfo  provides,  that  the  underwriiers 
will  not  anfwer  for  any  partial  lofs  on 
corn,  fifli,  fair,  fruit,  flour  or  feed, 
unlefs  occafioned  by  a  general  average 
or  the  ftrar.ding  of  the  fhip  ;  nor  are 
they  liable  for  any  partial  lofs  on  fu- 
gar,  tobacco,  hemp,  flax,  hides,- and 
{kins,  under  5  per  cent.  24 

[f  three  chefts  oi  goads  out  of  101  be 

wholly 
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wholly  fpoiled,  will  the  underwriter 
be  liable?  page  , 

Corn  is  a  general   expreffion,    and 
been   held  to  include  peas  and  beans 
and  malt.  14^ 

The  word  Salt  has,  been  held  not  to  in- 
clude Salc-petre.  ibid. 

It  has  been  held  that  the  underwriters 
are  not  ani'werable,  within  that  part 
of  the  memorandum  which  exempt^ 
them  from  all  partial  loflcs  to  com, 
fifh,  fait,  frui',  or  feed,  as  long  as  the 
commodity  fpecifically  remains,  al 
though  wholly  unfic  for  ufe.  ibid. 

This  was  held  with  regard  to  a  cargo  of 
•wheat  t  partially  damaged  by  a  ilorm. 

ibid. 

A  cargo  of  fifh  arrived,  but  was  (link. 
ing,  and  wholly  unfit  for  ufe,  the  in- 
furer  was  held  not  to  be  liable.  i$i 

So  of  a  cargo  of  fruit,  155 

A  cargo  of  peas  arrived  at  the  port  of 
deilination;  but  they  were  fo  much 
damaged,  that  the  produce  was  three- 
fourths  lefs  than  the  freight ;  the  in- 
furer  was  held  to  be  difcharged.  160 

The  effect  of  the  memorandum  dif- 
cuflfed.  I(j6 

Mi/demeanor. 

Any  perfon,  except  thofe  mentioned  in 
tke  flat.  12  Anne,  flat.  2.  ch.  18.  en- 
tering  a  (hip  in  diftrefs,  withoutleave 
of  the  fuperior  officer,  or  of  the  offi 
cer  of  the  cuftoms,  or  molefting  or 
hindering  them  in  the  prefervation  of 
the  Ihip,  or  defacing  the  marks  of  the 
goods  on  board,  (hall  make  double 
fatisfaction,  or  be  fent  to  the  houfe  of 
correction  for  12  months.  183 

If  goods  ftolen  from  fuch  fhip  (hall  be 
/ound  on  any  perfon,  they  mail  be 
delivered  to  the  true  owner,  or  fuch 
perfon  (hall  pay  treble  the  value,  ibid. 

Miffing  Ship. 

A  fliip  that  has  been  miffing  for  con- 
fiderable  time,  (hall  be  conquered  as 
fcaving  foundered  at  fea.  85 

In  practice,  this  time  hss  been  generally 
fixed  to  fix  months  after  the  (hip's 
departure  for  any  part  of  Europe)  cr 


twelve  months,   if  for  a  greater  dif- 
tance.  Page  86 

Mi/lake. 

3>.  Whether  infurers  liable  for  thofe  of 
the  captain  ?  83 

Mifreprefentation,  vide  title  Fraud,  &c. 

Money. 

Whether  infurable  as  goods.  25 

Contributes  to  general  average.        177 

Mooring. 

What  mall  be  deemed  mooring  in  good 
fafety.  45 


Name. 

TRE  name  of  the  infured  muft  be 
inferted  in  the  policy  ;  or  the  name 
of  the  agent  affecting  it,   as  agent* 
18,  19, 20 
It  is  now  fufficient  to  infert  the  name  of 
the  perfon  actually  intereited,  or  that 
of  the  confignor  or  confignee  of  the 
goods,  or  the  names  of  thofe  who  re- 
ceive the  orders    to   infure,  or   who 
(hall  give  the  orders  to  effect  the  in- 
furance.  19,  20 

The  name  of  the  (hip  and  matter  mult 
be  inferted  in  the  policy.  20 

But  the  infurance  is  not  vitiated  if  the 
name  of  the  fhip  be  miftaken.  si 
The  fhip  may  be  changed  in  the  voyage 
if  neceflity  require  it.  23 

Navigation. 

infurances  which  tend  to  a  breach  of 
the  navigation  acts  are  void.  335  to 

339 

Negligence. 

A&ion  lies  againil  an  agent  who  neg- 
lects to  infure.  See  titles  Action  and 
Agent.  404 
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Neutrality. 

A  neutral  {hip  is  not  obliged  to  flop  to 
be  fearched  ;  the  fearcher  does  it  at 
his  peril,  it  is  a  cafe  of  improper  de- 
tention, for  the  colls  of  which  the 
inlurer  is  liable.  Page  104,  498 

This  point  is  now  decided  otherwiie, 
and  a  (hip  muft  flop  to  be  fearched 

c;oo>  qoi 

It  is  not  a  breach  of  neutral  ty  for  a 
neutral  fiiip'to  carry  enemy's  proper- 
ty from  her  own  to  the  enemy's  coun- 
try, though  ihe  be  thereby  liable  to 
be  detained  and  carried  into  a  Britifv 
port  for  the  purpofe  of  fearch.  328 
If  a  man  warrant  the  property  to  be 
neutral,  and  it  is  not,  the  policy  ii 
void  ab  initio.  460 

In   an   infurance  upon    goods,   the  in 
fured  warranted  the  (hip  and  goods  to 
be  neutral,   it  was  exprefsly  found  by 
the  jury  that  they   were  not  neutral 
The  court,  therefore,  though  the  lofs 
happe-,  ed  by  itorm,  and  not  by  cap- 
ture, declared  that  :he  contract  wa< 
void.  ibid 

If  the  (hip  and  property  are  neutra 
when  the  rifle  commences,  this  is  a 
fufficient  compliance  with  a  warranty 
of  neutrality.  460,  46- 

The  infurer  takes  upon  hi m felt  the  nfk 
of  war  and  peace.  46 

If  the  property  be  neutral  at  the  titn 
of  failing,   and  a  war  break  out   the 
next  day,   the  infurer  is  liable.     4.62 
For  the  eifeft  of  the  fentence  of  a  fo 
reign  court  of  Admiralty   upon    th 
queftion   of    neutrality,    fee   AD  MI 
RALTY. 

Notice, 
Of  abandonment  when  to  be  given.  23 


A 


Oleron  (Laws  cf). 

N  account  of  them.      Introd.  xx\, 
They  do  not  treat  of  infurances 
Introd.  xxvi 


Open  Policy. 

n  an  open  policy,  the  value  of  the  pro- 
perty is  not  mentioned ;  but  muft  be 
proved  at  trial.  Page  i,  137 

Opinion,   fee  Evidence. 

Owner. 

\.  {hip's  hufband  has  no  right  to  infure 
for  the  reft  of  the  owners,  without 
their  direction.  20 


Partial  Loffes. 

\  VERAGE  lofs,  in  policies  of   in- 

.Z~\.  furance,  means  a  particular  par- 

tial lofs.  133 

t  is  lefs  ambiguous  to  call  it  a  partial 
than  an  average  lofs.  ibid. 

?artial  lofs,  when  applied  to  the  fliip, 
means  a  damage,  which  (he  may  have 
fuftained  in  the  courfe  of  the  voyage, 
from  fome  of  the  perils  mentioned  in 
the  policy  :  when  to  the  cargo,  it 
means  the  damage  which  the  goods 
have  fufFered  from  ftorm,  &c.  though 
the  whole  or  the  greater  part  thereof 
may  arrive  in  port.  135 

Fheie  lofies  fall  upon  the  underwriter, 
if  they  amount  to  3/.  per  cent. 

1*5,   149 

But  if  a  lofs,  arifing  from  a  general  ave- 
rage, fliould  be  under  3/.  per  cent* 
ftiSl  the  underwriter  is  liable.  i^ 

Suppofe  io!  chefts  of  goods  be  (hipped, 
and  three  of  them  be  wholly  fpoiled  : 
Q,  Will  the  underwriter  be  liable  ? 

136 

How  average  fettled  where  feveral  ar- 
ticles are  infured  for  one  fum,  with  a 
diilincl  valuation  on  each,  and  the 
policy  does  not  attach  upon  all. 


In  cafe  of  a  partial  lofs,  the  value  of. 
the  policy  can  be  no  -guide  to  afcer- 
tain  the  damage,  but  it  becomes  the 
fubjeil  of  proof  as  in  cafe  of  sa  open 
policy.  j37 

When  goods  are  partially  damaged  the 
underwriter  muft  pay  the  owner  fuch 

prc- 
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proportion  of  the  prime  coft  or  value 
in  the  policy,  as  correfponds  with  the 
proportion  or  diminution  in  value  oc- 
cafioned  by  the  damage.  Page  137 

The  proportion  is  afceitained  in  this 
wa£  ;  where  an  entire  thing,  as  one 
hogfhead  of  fugar,  happens  to  be 
fpoiled,  if  you  can  fix  whether  it  be 
a  third  or  fourth  worfe>  then  the 
damage  is  afcertained.  138,142 

This  can  only  be  done  at  the  port  of 
delivery  where  the  whole  damage  is 
known  and  the  voyage  is  completed. 

138 

Whether  the  price  of  the  commodity 
be  high  or  low,  it  equally  afcertains 
the  proportion  of  damage.  This 
proportion  the  underwriter  muft  pay, 
not  of  the  value  for  which  :t  fold,  or 
the  market  price  of  the  commodity  ; 
but  of  the  value  dated  in  the  policy. 


When  it  is  an  .open  policy,  the  invoice 
of  the  original  coft,  with  the  addi- 
tion of  all  charges,  and  the  premium 
of  infurance,  {hall  be  the  ground  of 
the  computation.  ibid, 

But  whether  the  goods  arrive  at  a 
good  or  bad  market,  it  is  immaterial 
to  the  inforer.  ibid. 

The  true  way  of  efti  mating  the  loi's  is 
to  take  the  value  of  the  commodity 
at  the  fair  invoice  price.  ibid. 

Thefe  rules  can  only  apply  to  cafes 
where  there  is  a  fpecific  defcription 
of  goods.  146 

Where  the  property  is  of  various  kinds, 
an  account  mull  be  taken  of  the  va- 
lue of  the  whole,  and  a  proportion 
of  that  as  the  amount  of  the  goods 
loll.  ibid. 

In  adj  ailing  a  partial  lofs  on  goods  arif- 
ing  from  fea  damage,  the  calculation 
is  to  be  made  on  the  difference  be- 
tween the  refpe&ive  grq/s  proceeds  of 
the  fame  goods  when  found  and 
when  damaged,  and  not  on  the  net 
proceeds.  ibid. 

In  cafe  of  total  lofs  the  valuation  in  the 
policy  is  adhered  to,  unlefs  there  be 
fome  proof  of  fraud.  147,  148 

This  rule  abided  by  in  infurance  on  fhip 
where  value  greatly  diminiihed  at 


time  of  lofs,  by  confumption  of  ftores, 
&c.  Page  148  n 

4>.  Whether  goods  partially  damaged 
may  be  opened,  excepc  in  the  prefense 
of  the  infurers  or  their  agents.  148 

No  lofs  (hall  be  deemed  total  fo  as  to 
charge  the  infurers  within  the  mean- 
ing of  that  part  of  the  memorandum 
which  exempts  them  from  partial 
loffes  happening  to  corn,  fim,  fait, 
fruit,  flour,  and  feed,  fo  long  as 
the  commodity  fpecirically  remain*, 
though  perhaps  wholly  unfit  for  ulc. 

149 

This  was  held  with  refpedl  to  a  cargo 
of  wheat,  which  was  partially  da- 
maged in  a  florm.  ibid. 

The  fame  with  refpeft  to  a  cargo  of 
fifli,  which  was  itinking,  and  of  no 
value  when  examined.  151 

But  when  a  cargo  of  fruit  was  fo  much 
putrih'ed  from  fea  damage  that  it  was 
obliged  to  be  thrown  overboard,  the 
underwriters  held  liable.  153 

A  cargo  of  peas  was  To  much  damaged, 
that  the  produce  was  three-fourths 
lefs  than  the  freight  :  but  as  it  in  faft 
arrived  at  the  port  of  deftination,  the 
underwriter  was  held  not  to  be  liable. 

1 60 

In  policies  upon  lives,  there  cannor, 
fro<D  the  nature  of  the  event,  be  a 
partial  lofs.  579 

Hut  there  may  in  infurances  agauilt 
fire;  595 

Of  adjujiing  a  partial  Lofs,      See  Ad- 
jujlmtnt. 

Partnerjhip. 

No  fociety  or  partnership  can  under- 
write, except  the  Royal  Exchange 
and  the  London  Affurance  Compa- 
nies. 7 

What  ihai!  be  a  partnerfhip  within  the 
llatute  6  Gee.  i.  ch.  18.  8,  9,  10 

Payment  of  Monty  into  Court. 

The  underwriters  were  empowered  by 
ftatute  to  pay  money  into  court  upon 
any  difpute ;  and  then  the  infured 
proceed  at  their  p-:ril.  *44 

People. 
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People. 

People,  in  the  claufe  of  a  policy  refpecl 
ing  detention,  means  the  gov^rnin 
power  of  the  country.  Pap  105 

Perils  of  the  Sea. 

Every  accident,  happening  by  the  vio- 
lence of  w'ina  or  waves,  by  thunder 
and  lightning,  by  driving  againil 
rocks,  or  by  the  ftranding  cf  the 
fh'«p,  may  be  confidered  as  a  peril  of 
the  fea.  82 

For  fuch  lofTes  the  underwriter  is  an- 
f we  r  able,  ibid, 

A  fnip  driven  by  the  wind  on  an  ene- 
my's coall,  and  there  captured,  hav 
ing  fufUined  no  damage  from  the 
wind,  fhall  be  faid  to  be  loft  by  rap- 
ture, ibid 
Two  of  the  men  employed  in  mooring 
a  fh'p  in  a  harbour  were  irrpreffeo, 
whereby  (he  went  afhore  and  was  Jcft 
This  held  a  lofs  by  perils  cf  the  fea 

%•>..  n 

The  v.iftake  of  the  captain  net  a  peril  of 
thejea.  83 

A  lots  of  flaves  by  dea'h  from  failure  or 
proviGons,  occasioned  by  delay  from 
ftormy  weather,  is  not  a  Lofs  by  pe 
rils  of  the  fea.  84 

Deft  ruction  of  a  (hip  by  worms   infell- 
ing  the  rivers  of  Africa,  is  not  a  pe- 
ril of  the  fea.  85 
A   ihip  which  is  never    heard  of,  after 
her  departure,  ihail  be  prefumed   to 
have  perifhed  at  fea.                       ibid 
This  was  held  in   an  action  qn  a  policy 
upon  the  {hip  from  North  Carolina  tc 
iondcn;   and    the   lofs  was    ftated  to 
be  by   finking   at    fea;  the  evidence 
to   fupport   this  averrrent   was,  tha 
after  failing  from  port  {he  had  never 
been  heard  of. 
The  fame  was  held  in   a  cafe,  where  r 
Ihip  had  been  captured  and  ranfomed 
at    fea,    but    was    never    afterward 
heard  of,  and    never  arrived   at   he 
port  of  detonation.                        ibid 
In    England  no   time    is    fixed,  withii 
which   payment  of  a  lofs  may  be  de 
roanded     from   the   underwriter,    i 
cafe  the  (hip  is  no;  heard  of.          8 


practice,  however,  prevails  among 
merchants,  that  a  fnip  ihall  be  deem- 
ed loft,  if  not  heard  of  within  iix. 
months  after  her  departure  for  any 
part  of  Europe,  or  within  twelve, 
if  for  a  greater  diftance.  Page  86 

Petty  Average 

Confifts  of  fuch  charges  as  the  mafter 
is  obliged  to  pav,  by  cuftom,  for  the 
benefit  of  the  (hip  ardc.-rgo;  fuch 
as  pilotage,  beaconage,  &c.  133 

Thele  never  fall  upon  the  underwriter. 

184. 

Another  fenfe,  in  vvh;ch  this  word  is 
ur.derftrod,  is  when  we  fpeak  of  'a 
fmail  duty,  which  merchants,  who 
fend  goods  in  the  (hips  of  other  men, 
pay  to  the  matter,  over  and  above  the 
freight,  for  his  care  and  attention. 

ibid. 

This  is  a  charge  which  never  falls  upon 
the  underwriter.  I0M« 

Pilot.     Vide  Sea-'worthinefs. 

Pirates. 

The  underwriter,  by  expref;  words  in 
the  policy,  urde? takes  to  indemnify 
again  ft  the  attacks  of  pirates.  83 

Plea.      See  Declaration. 

Policy. 

A  po'icy  is  the  inftrument  by  which 
the  infurarce  is  effected.  I 

Policies  are  of  two  kinds  ;  valued  and 
open  policies  :  the  difference  between 
them.  ibid. 

They  are  only  fimple  contracts ;  but  of 
great  credit.  ibid. 

Cannot  be  altered  when  once  they  are 
fig  nee.  ibid. 

Unlels  there  be  feme  written  do-iiiren't 
to  fhew  that  the  meaning  of  the  par- 
ties was  miftaken  :  or  uulefs  they  bs 
altered  by  confeni.  2,  3 

A  policy  is  a  fpecies  of  property    for 

which  trover  will  lie  at  the  inftance 

of  the  in  ured,  if   it    be  wrongfully 

withheld  from  him.  '  4 

3  A  The 
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The  written  claufes  in  a  policy  will 
controul  the  printed  words.  P.  4,  5 

The  form  of  the  policy  now  ufed  is  two 
hundred  years  old.  ,  17 

Very  irregular  and  confufed,  and  often 
ambiguous.  ibid, 

There  are  nine  requifites  of  a  policy. 

17,  18 

The  name  of  the  perfon  infured.       18 

This  is  regulated   by   flat.    25  Geo.  3. 

c.  44.   and  28  Geo.  3.  c.  56. 

18,   19,  20 

Upon  the  former  aft  it  has  been  held, 
that  if  an  agent  effects  a  policy  for 
the  principal  refiding  abroad,  his 

,  name  muft  be  inferted  in  the  policy 
as  agent.  l  O 

<£.  When  the  principal  refides  abroad, 
jnuft  not  the  agent  live  in  England ? 

ibid. 

Tiie  names  of  the  fhip  and  matter ;  un- 
Jefs  the  infurance  be  general,  "  on 
«'  artyjbipor  Jhips."  20 

"Whether  the  infurance  be  made  on  (hips, 
goods  or  merchandizes.  23 

As  to  the  memorandum  at  the  foot  of 
the  policy,  fee  memorandum, 

A  policy  on  goods  generally  does  not 
include  goods  iaihed  on  deck,  the 
captain's  cloati.f,  or  the  fhip's  pro- 
vifions.  25 

A  policy  muft  contain  the  name  of  the 
place  at  which  the  goods  are  laden, 
and  to  which  they  are  bound.  26 

A  policy  from  L'.  to is  void.    ibid. 

When  the  rifle  commences,   and   when 
it  ends.     On  the  goods  it  ufually  be 
gins  from  the  loading,  and  continues 
till  they  are    fafely  landed  :   on  the 
Ihip,  from  her   beginning  to  load  at 

d.  and  continues  till  file  arrive  at  the 
port   of   deftination,     arid  ba    there 
moored  24  hours.  27 

The  various  perils  againft  which  the 
underwriter  mfures.  30 

£>.  Whether  the  underwriter  is  liable 
for  thefts  committed  by  the  people  on 
board  ;  and  for  lofs  arifing  from  bad 
ftowage,  &c.  31 

The  policy  is  frequently  made  with  the 
words,  loft  or  net  lo(ly  in  it  :  which 
add  greatly  -o  the  rifle.  3 2 

The  policy  rruft  contain  the  premium 
or  ccnfideratioa  for  the  rifk.  33 


The  day,  month,  and  year,  on  which 
the  policy  was  executed,  muft  be  in* 
ferted.  Page  35 

The  policy  muft  be  duly  ftamped.   ibid. 

Unftamped  Jlip  not  binding  on  under- 
writer, nor  receiveabie  in  evidence. 

37,  note 

In  what  cafes  policy  may  be  altered. 


Vide  Stamp. 

As   to  the  Conflrufiion  of  the  Policy,    fee 
Conftruftion. 

Of  Policies   on    Eaft    Indm   Voyages,  fee 
title  Eaft  India  Voyages. 

Of  Policies  upon  gaming  or  wagering  Con" 
trafls,  fee  title  Wager  Policies. 

Praclice. 

Account  of  the  modern  improvements 
in  the  practice  and  proceedings  upon 
policies  of  infurance.  Introd.  xliii. 

Premium, 

The  premium  is  the  foundation  of  the 
premife  or  affumpfit.  3,3 

It  is  in  the  policy  acknowledged  by  the 
infurer  to  be  received  at  the  time  of 
underwriting.  ibid, 

<£.  Whether  after  this  the  infurer  could 
maintain  an  action  againft  the  injured 
bimfelfiQT  the  premiums.  ibid. 

in  practice,  the  infixed  generally  act 
by  a  broker,  and  by  the  cuftom,  an 
action  may  be  maintained  againit 
him,  notwhh  (landing  the  acknow- 
ledgement in  the  policy.  Hid. 

The  broker  may  alfo  maintain  an  ac- 
tion againft  the  allured  for  premiums 
paid  on  his  account.  34 

And  the  underwriter  may  maintain  an 
action  directly  againit  the  broker  for 
premiums.  35 

The  receipt  for  the  premium  contained 
in  the  policy,  i?  conclufive  evidence  as 

•  between  the  allured  and  the  under- 
writer. o©8,  609 

Sec 
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See  Fraud. 

the  Premium  Jh  all  be  returned,  fee 
title  Return  of  Premium. 

Profits.— -See  Inter  eft  (J.nfurable}< 

Prohibited  Goods. 

All  infurances  upon  commodities,  the 
importation  or  exportation  of  which 
is  prohibited  by  law,  are  voH. 

Page  329 

This  rule  prevails,  whether  the  infurer 
did  or  did  not  know  that  the  fubjed 
of  the  infurance  was  a  prohibited 
commodity.  il  ;.d. 

The  parliament  of  England  has  pafled 
a  law,  inflicting  a  penalty  of  5OO/. 
on  the  infurer,  who  fhould,  by  way 
of  infurance,  procure  the  importation 
of  prohibited  goods  ;  and  a  like  pe- 
nalty on  the  infured.  330 

By  a  fubfequent  law,  the  importation 
of  any  foreign  alamodes  or  luftrings, 
by  way  of  infurance  or  otherwife, 
without  paying  the  duties,  is  ex- 
prefsly  prohibited.  •  331 

Whoever,  by  way  of  infurance,  under- 
takes to  export  wool  from  JLngland 
to  parts  beyond  the  feas,  fhali  be 
liable  to  pay  5007.  332 

The  like  penalty  is  inflicted  on  the  in- 
fured. 333 

Beiides  which  all  infurances  on  woollen 
goods  are  declared  void.  ibid. 

Perfons  making  fuch  infurances  on 
wool,  &c.  are  liable  for  the  firft  of- 
fence to  a  fine  of  <jo/.  ano^fix  months' 
folitary  imprifonment.  The  fame 
penalty  on  the  infured  j  and  the  in. 
furance  is  void.  ilia. 

Infurances  made  to  protect  Smuggled 
goods  are  void.  335 

Infurances,  which  tend  to  a  breach  of 
the  navigation  acts,  are  void.  335  to 

339 
It  is  a  contravention   of  thefe  acts  for 

a    Swtdijb  {hip   to  take  in  goods  at 

Madras  for  Gottenburgb.          3  \"j  note 

Colonial    produce  cannot    be  legally 


fhipned  from  the  Britijh   Weft  Indies 

for  Gibraltar.  Page  337  note 

Infurances  on  goods  prohibited  by  royal 

proclamation  in  time  of  war  are  void. 

34° 

Goods  which  from  their  nature  are 
contraband,  enumerated.  340,  341 
Infurances  upon  goods,  the  exportation 
or  importation  of  which  are  prohi- 
bited only  by  the  revenue  laws  of 
other  countries,  are  valid  in  England. 

34' 

The   opinions  of  foreign  writers  upon 
this  queilion,  confidered.     341,  3^2 

Proof.     See  Evidence* 

Proteji. 

Proteft  {hewn   by  plaintiff  to  defendant 
not  evidence  for  the  defendant. 

547*  S4» 


of  a  Slip 

Are  not  Included  under  a  general  infu- 
ranee  on  goods.  25 

But  provifions  fent  out  in  a  fhip  for  the 
ufe  of  the  crew  are  protected  by  a 
policy  on  the  (hip  and  furniture.  74 

Provi/jons  expended  during  a  detention 
to  repair,  or.  detention  by  an  em- 
bargo, cannot  be  recovered  againft 
the  infurer  on  ti&t  Jhip  or  goods.  70,  72 

Whether  they  fallinto  a  general  ave- 
rage ?  174 

Ship's  provifions  do  not  contribute  to  a 
general  average*  176 

Ranfoms 

Are  prohibited  by  ftatute  ;  and  money 
paid  for  ranfoming  a  {hip  cannot  be 
recovered  from  the  underwriters. 

91,  219 


Re-aJ/urance. 

E-ASSUF.RANCE  is  a  contract 
which  the  firft  underwriter  enters 
into,  in  order  to  relieve  himfelf  from 
3  A  2  thofc 
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thofe  rifks  which  he  has  previoufly 
undertaken  by  throwing  them  i/p  » 
other  underwriters,  who  are  c  !!  d 
Re-affurers.  P^ge  361. 

This  fpecies  of  contract  is  countenanced 
in  mofl.  parts  of  Europe.  ibid. 

The  opinions  of  foreign,  writers  up  n 
re-affurance  dated.  ibid. 

They  were  admitted  in  England  til)  the 
19  Geo.  2.  c.  37.  f.  4.  which  declares 
it  to  be  unlawful  to  make  re-affur- 
ance, unlefs  the  affurer  fnould  be  in- 
folvent,  become  a  bankrupt  or  die  : 
In  either  of  which  cafes,  fuch  affurer, 
executors,  adminitirators,  or  aflign% 
might  ruake  re-affxrance  to  the 
amount  before  by  him  affared,  ex- 
pfeffiog  in  the  policy  that  it  is  a  re- 
affurance.  370 

The  reafcns  for  thefe  exceptions  as  to 
bankrupts  and  deceafed  underwriters, 
ilated  371 

Re-affurances  on  foreign  fhips  are  prohi- 
bited by  this  acl>  except  in  the  three 
inftances  .mentioned  in  the  Itaiute. 

p  372 
In  France,  and  other  countries,  it  is  ai 

Jowed  to  the  infured  toinfure  the  fo!- 

vency  of  the  underwriter.  373 

Not  allowed  in  England..  ibid,. 

Diitindion  between  a  re-affurance  and 

a  double  infuran-ce.  .  ibid. 

Where  a  policy  void  as  a  re-?.ffurar,ce, 

the  premium  is  not  recoverable.   5  1,5 

Recapture.     See  Capture. 

Registration. 

The  law  of  England  does  not  require 
that  a  policy  fnould  be  regiftert-d.  39 

Rendezvous. 

Sailing  from  place  of  rendezvous  is  a 
departure  with  convoy.  44 

Reprefentation.      See   title  Fraud,   and 
titles  Warranty.**—  Convoy. 

Rcqii'ifiies  of  a  Policy. 

The  name  of  the  perfon  infured,       18 


The  name  of  the  fliip  and  matter.  P.  20 
Whether  they  are  (hips,  goods,  or  mer- 

chandizes,   on    which    the  insurance 

is  made.  23 

The  name  of  the  place  at  which  the 

goods  are  laden,  and  to'  which  they 

are  bound.  26 

The  time  when  the  rifle  commences, 

and  when  it  ends.  j  27 

The  various  perils  to  which  the  undcr- 

xvriters  are  expofed.  30 

The  confideration  or  premium  for  the 

hazard  run.  33 

['he-time  when  the  policy  was  executed. 

35 
That  the  policy  be  duly  damped,   ibid. 

Refpondentia.      See  Bottomry. 

Return  of  Premium. 

The  queflion,'  whether  the  premium  is 
to  be  returned  by  the  and  crwrit'-r. 
where  the  infured  iiss  been  guilty  of 
fraud,  confideted.  283 

The  ordinances  of  foreign  flares  de- 
clare, for  the  ir.oft  part,  that  it  (hall. 

ibid. 

in  England  there  has  been  no  legifl-mve 
regulation  ;  and  the  courts  of  juftice 
had  not  till  lately  adopted  any  gene- 


ral rule  upon  the  fnhje<fl. 


ibid* 


In  two  or  three  inir.ar.ces  where  the  un- 
derwriters .  have  been  relieved  in 
Chancery,  from  the  payment  of  the 
fums  infured  on  account  cf  fraud,  the 
decree  hss  directed  the  premium  to 
be  returned.  284 

The  queftion  *•  nme  on  to  be  confidered 
in  the  King's  Bench  ;  but  the  trial 
being  had  under  a  decree  of  the  court 
of  Chancery,  and  the  infurer  having 
there  made  an  offer  of  returning  the 
premium,  the  Court  of  King's  Bench 
confidered  this  offer  in  the  fame  light 
as  if  he  had  paid  the  money  into 
court;  and  therefore  the  quellion 
remained  undecided.  ibid. 

But  in  cafe  where  the  fraud  was  of  a 

very  grofs  and  heinous  nature>  Lord 

Mansfald   told  the  jury,    that   the 

premium 
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premium  ihould  not  be  reftored  to  the 
infured.  Page  28., 

Jn  all  cafes  of  actual  fraud  on  the  parr  of 
the  allured  or  his   agent,   the  under- 
writer may  retain  the  premium.    286 
It  is  clear,    that  if  the  underwriter  has 
'  -been   guilty  of  fraud,    an   adHon  lies 
again  ft  him,  at  the  fuitof  the  infured, 
to  recover  the  premium.  ibid. 

In  cafes  of  deviation  the  premium  is 
not  to  be  returned.  4.2  '- 

Where  property  has  been  infured  to  a 
larger  amount  than  the  real  value, 
the  infurer  fhall  return  the  overplus- 
premium.  503 

Jf  goods  are  infured  to  come  in  certain 
fu'ps  from  abroad,  but  are  not  in  !act 
(hipped,    the    premium  (hall    be  re- 
turned, ibid. 
If  the  fhip  be  arrived  before  the  policy 
is  made,  the  infurer   being  apprized 
of  it,  and  the  infured  being  ignorant 
of  it,  he  is  entitled    to  have  his  pre- 
mium reftored.  ibid. 
But  if  both  parties  are  ignorant  of  the 
arrival,  and    the   policy  be  loft  or  not 
iojl>  it  mould    feem   the   underwriter 
ought  to  retain  it.  ibid. 
CUu'es  are   frequently  inferted    by  the 
parties,  that  upon  the  happening  of"  a 
certain   event  there   (hall  be  a  return 
of  premium.  ibid. 
If  tke  (hip  or  property  infured  was  never 
brought  within  the  terms  of  the  con- 
tract,  fo    that  the  infurer  never  ran 
any  rife,  the  premium    mult    be    re- 
turned, ibid. 
A   cl.vufe  was   inferted  that  8/.  per  cent 
of  the  premium  (hould    be  returned, 
if  the    fhip    failed   from   any  of  ch 
Weft    India  iilands   with   convoy  for 
the  voyage  and  arrives.     The  court 
held,  that  the  arrival  of  the  (hip,  whe- 
ther  with   or    without   convoy,    en 
titled   the  party  to    a    return  of  the 
premium  ilipulated.  505 
So  alfo,   though   there  has  been  a  cap 
ture  and   re-capture  during  the  voy- 
age infured.  50; 
Whether  the  caufe  of  the  rifle  not  be 
jng  run    is  attributable   to  the  fault 
will,  or  pfea/ure  of  th?   infured,  tin 
prtmium  is  to  be  returned.  508,  509 


Vhen  the  words  and  arrive  follow  other 
conditions  in  a  claufe  for  a  return  of 
premium,  thefe  words   annex  a  con- 
dition which  overrides  all  the  others. 
Page  508  note 

v*hen  a  policy  is  void  as  a  wager  policy, 

the  court  will  not  allow  the  infured  to 

recover  back  the  premium.  5  [o 

lor  in  the  cafe  of  a  re-affurance.     513 

'/here  a   policy  was    made  to  cover  a 

trading  with    the    enemy    the  infur-' 

ance  is  void,  and  the  affured  cannot 

recover  the  premium.  '   514 

So  where    the  infurance  is  contrary  to 

the  navigation  laws.  51^ 

here    thp  r'.lk   has  once  commenced, 

there    fhall   be  no  apportionment  or 

return  of  prpmium  afterwards,    ibid. 

Therefore  no  return  in  deviations,  ibid. 

note  (a) 

3ut  if  there  are  two  diflmcl  points  of 
time,  or,  in  effect,  two  voyages  either 
in  the  contemplation  of  the  parties, 
or  by  the  ufage  of  trade,  and  only- 
one  of  'he  two  voyages  \var  made, 
the  premium  (hall  be  returned  on  the 
other,  though  both  are  contained  in 
one  policy.  316 

Thus  held  in  an  infurance  "  at  and 
'•'  from  London  to  Halifax,  warranted 
"  to  depm  with  convoy  from  Partf- 
*'  moulhS*  when  the  fhip  arrived  at 
P a*- tf mouth  the  convoy  was  gone.  The 
premium  for  the  voyage  from  Portf- 
noutb  to  Halifax  was  returned.  37$ 
A  (hip  was  infurrd  for  twelve  months, 
at  c;/.  per  cent,  warranted  free  from 
American  captures.  The  (hip  was 
taken  within  two  months  by  the 
Americans ;  but  there  (hall  be  no  re- 
turn of  premium,  becaufe  the  con- 
tracl  was  entire  ;  the  premium  was 
a  grofs  fum  ftipulated  and  paid  for 
twelve  months.  516 

So  alfo  it  was  held  where  a  (hip,  infured 
for  twelve  month?,  was  tsken  at  the 
end  of  two  ;  though  the  .vhole  pre- 
miam  of  i8/.  was  acknowledged  to 
be  received  at  the  rafe  of  \$s.  per 
month ;  for  that  is  only  a  mode  of 
computing  the  grofs  fum.  519 

When  the  contrad  is  entire,  whether 
it  be  fora  fpecified   time,  or, for  a 
3  A  3  voyage, 
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voyage,  there  (hall  be  no  apportion 
ment  or  return,  if  the' rifle  has  one 
commenced.  Page  524,  52 

Where  the  premium  is  entire  in  a  polic- 
on  the  voyage,  where  there  is  rn 
contingency  at  any  period,  out  o 
home,  upon  the  happening  or  no 
happening  of  which  the  rifk  is  tt 
end,  nor  any  ufuage  eftablimed  upo 
fuch  voyage ;  though  there  be  feve 
ral  diftinft  ports,  at  which  the  (hip  i 
to  flop,  yet  the  voyage  is  one,  anc 
no  part  of  the  premium  fhall  be  reco 
verable.  52; 

It  is  ctherwife,  if  the  jury  find  an  ex 
prefs  ufage  upon  the  fubjecl;  of  re 
turn  of  premium.  9  529 

Indeed,  it   feems  that  there  never  ha 
been  an  apportionment,  unlefs  there 
be  fomething  like  an  ufage  found  t 
direct  the  judgment  of  the  court. 

If  a  perfon  whofe  life  is  infured,  fhould 
commit  fuicide,  or  be  publicly  exe 
cuted  the  next  day  after  the  rifk  com 
mences,  there  can  be  no  return   o 
premium.  586 

There  can  be  no  return  of  premium  in 
insurances  againft  fire.  603 

Rhodians. 

Some  account  of  their  maritime  regula- 
tions. Introd.  iv 

Suppofed  to  have  been  unacquaintec 
with  the  contracl  of  iufurance. 

Introd.  v 

They  were  acquainted  with  the  contract 
of  bottomry.  Introd.  vi 

Rift. 

The  rifit  on  the  fhip  in  general  com- 
mences from  her  beginning  to  load, 
and  continues  till  (he  has  moored 
twenty-four  hours  in  fafety.  On 
goods  from  the  loading  till  they  are 
fafely  landed,  which  includes  the  car- 
riage to  the  more  in  the  fhip's  boats, 
or  in  public  lighters,  but  not  in  thofe 
of  the  owner  of  the  goods.  27,28,29 

The  rifks  which  the  underwriters  take 
upon  themfelves,  30 


4J.  Whether  theft  by  the  people  on 
board  be  of  the  number  ?  Page  30 

Infurers  not  liable  to  all  the  ui'ual  rifles 
on  cargoes  of  flaves.  32 

Romans. 

Some  account  of  their  commerce. 

Introd.  x 

They  were  unacquairfted  with  infur* 
ances;  Jntrod.  xiv 

Contrary  opinions  ftate'd  and  contro- 
verted, Jntrod.  xv 

Royal  Exchange  djjurance  Company, 

Erecled  by  royal  charter,  authorifed  by 
flat.  6  Geo.  i.  ch.  18.  7 

This  and  the  London  A durance  Com- 
pany, are  the  only  focieties  which  may 
make  infurances.  7,  8 

The  privileges  of  the  South  Sea  and 
Eajl  India  Companies  prcferved.  10 

This  company  rejects  the  words  "  or  the 
*'  Jbip  bejlranaed"  in  the  memoran- 
dum at  the  foot  of  the  policy,  24 

This  fociety,  when  fued  in  an  aBicn  of 
debt,  may  plead  generally  that  they 
owe  nothingy  or  in  covenant  that  they 
have  not  broke  it,  and  in  both  cales 
may  give  the  fpc.cial  matter  in  evi- 
dence. 536 

This  company  obtained  his  majeuy's 
charter  to  enable  them  to  make  in- 
furances on  lives.  -  2 


Sailing  (Warranty  of). 

IF  annan  warrant  to  fail  on  a  parti- 
cular day,  and  do  nor,  the  infurer  is 
difcharged.  429 

This  rule  holds,  though  the  fhip  be  de- 
layed for  the  beft  and  wifeit  reafons, 
or  even  though  (he  be  detained  by 
force.  ibid. 

Thus,  where  a  fhip  was  infured  *'  at 
'«  and  from  Jamaica"  warranted  to 
fail  on  or  before  the  1 6th  of  July)  it 
appeared  that  the  fhip  was  ready  and 
would  have  failed  on  the  2^th,  if  Jhe 
had  not  been  rejlrained  by  the  order  and 
command  of  Sir  Ba/il  Keith ,  governor 
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of  Jamaica ,  and  detained  beyond  the 
day.     The  infurer  was  difcharged. 
^*g*  429 

This  rule  is  adopted  by  foreign  writers. 

43° 

If  the  warranty  be  to  fail  after  a  fpeci- 
fic  day,  and  the  (hip  fail  before,  the 
policy  is  equally  avoided  as  in  the 
former  cafe.  ibid. 

Upon  a  warranty  to  fail  on  or  before  a 
particular  day,  if  the  (Hip  fail  before 
the  day  from  her  port  of  loading  <witb 
all  her  cargo  and  clearances  onboard, 
to  the  ufual  place  of  rendezvous  at 
another  part  of  the  ifiand  merely  for 
the  fake  of  joining  convoy,  it  is  a 
compliance  with  the  warranty, though 
(he  be  afterwards  detained  there  by  an 
embargo  beyond  the  day.  431 

But  if  her  cargo  was  not  complete  it 
would  not  be  a  commencement  of  the 
voyage.  ibid. 

The  fame  doclrines  prevail,  even  though 
a  condition  be  inferted  in  one  of  the 
{hip's  clearances,  that  foe  jhould  pafs  by 
-  the  pla:e  (at  which  (he  was  detained 
bv  the  governor  beyond  ihe  day  nam- 
ed in  the  warranty)  to  take  the  orders 
of  government.  436 

Thus  alfo  where  an  embargo  was  actu- 
ally publifhed  before  the  (hip  failed, 
and  the  captain,  immediately  after 
croffing  the  bar,  returned  to  make  a 
proteft,  and  knowingly  fent  his  {hip 
intorthe  embargo  ;  yet,  as  he  fwore 
that  he  believed  the  embargo  was  to 
be  taken  off,  the  underwriter  was  held 
liable.  440 

What  (hall  be  a  failing  from  the  port  of 
London.  ^  441 

Sailing  Inflruftions. 
EiTent'al  to  convoy.  443  &  feq 

Sailors. 

Infurances  en  the  wages  of  failors  are 
forbidden. 

Slaves,  or  any  commodity  to  be  received 
in  lieu  of  wages  by  a  failor,  canno 
be  infured.  r 

Put  the  captain  may  ijifure  goods  whicr 


he  has  on  board,  or  his  (hare  in  the 
(hip  if  he  be  part  owner.  Page  1$ 
The  wearing  apparel  of  the  failors  is 
excepted  irom  the  allowance  of  fal- 
vage.  *8$ 

Salt. 

The  word  Salt  ufed  in  the  memorandum 
of  a  policy  of  infurance  has  been 
held  not  10  include  Saltpetre.  H9 


alvageis  an  allowance  made  forfaving 
a  (hip  or  goods,  or  both,  from  tjhe 
dangers  or  tne  feas,  fire,  pirates  or 
enemies  ;  it  is  aifo  ufed  fometimes  to 
fignify  the  thing  itfelf  which  is  faved. 
But  the  former  is  the  fenfe  in  which 
it  is  here  ufed.  iSo 

n  an  action  of  trover,  it  has  been  held 
that  the  defendants  might  retain  the 
goods  till  payment  of  falvage,  as  well 
as  a  taylor  the  -deaths  which  he  has 
made.  ibid. 

When  a  (hip  has  been  wrecked,  the  law 
of  England  by  various  ftatutes  de- 
clares, that  reasonable  falvage  only 
(hall  be  allowed  to  chofe  who  lave  the 
(hip  or  any  of  the  goods  ;  and  wh<t 
(hall  be  a  reafonable  allowance  muJt 
be  afcertained  by  three  jullices  of 
the  peace.  181  to  187 

The  claufe  of  12  Ann.  flat.  2.  c.  18. 
referring  the  quantum  of  compenfa- 
tion  to  three  jultices  of  the  peace  on- 
ly applies  to  cafes  where  application 
is  made  by  or  on  behalf  of  the  com-* 
mander  of  any  veflel  in  diitrefs  to 
certain  public  officers,  and  where  the 
falvage  is  made  through  them  and 
others  employed  by  them. 

183,  note  (a) 

But  now  by  48  Get).  3.  c.  130.  it  is  pro- 
vided, that  in  all  cafes  the  quantum 
of  compenfation  (hall  be  referred  to 
three  jutlices  of  the  peace.  61? 

If  any  prize  taken  from  the  enemy  mall 
appear  to  have  belonged  to  any  of  his 
inajeily's  fubje&s,  it  (hall  be  reilored 
to  the  former  owner,  upon  his  paying 
in  lieu  of  falvage,  one-eighth  of  tbe 
value  if  retaken  by  one  of  his  rra- 
3  A  4 


672 


Tails  of  the  Principal  Matters. 


jefty's  fhips,  but  If  retaken  by  a  pr<- 
vateer,  one-fixth.  Page  94,    ibb 

Wearing  apparel  of  the  matter  and  Tea 
men  are  always  excepted  from  the  al- 
lowance of  falvage.  i8v 

The  valuation  of  a  {hip  and  cargo,  in 
order  to  afcertain  the  rate  of  falvage, 
may  be  determined  by  the  policies  i>- 
infurance  made  on  them  refpedively  ; 
if  there  be  no  reafon  to  fufpeft  they 
are  undervalued.  If  there  be  no  po- 
licy, the  real  value  mull:  be  proved  by 
invoices,  &c.  Ih8,  18^ 

Underwriters  by  their  policy,  exprefsiv 
undertake  to  bear  all  expences  of  fal 
vage.  189 

In  order  to  entitle  the  infured  to  recover 
expences  of  falvage,  it  is  noc  nectilary 
to  llate  them  in  the  (declaration,  as  a 
fpeclal  brea.  h  of  the  policy.  ibid. 

Thus  in  a  declaration  on  a  policy  on 
goods,  it  ftated,  that  the  {hip  fprmg 
a  leak,  and  funk  in  the  river,  whereby 
the  goods  were  fpoiled.  Lord  Hard- 
*w!ck  held  that  under  this  declaration, 
th.-t  plaintiffs  might  give  in  evidence 
the  ex  pence*  of  ialvage.  ibid. 

But  if  the  infurer  pay  to  the  infured 
iurh  expences,  and  from  particular 
circuir.llances,  the  lof?  be  repaired  by 
ur.cxoeried  means,  the  ini'urer  ilial! 
Hand  in  the  plac«  of  the  in!ured,  and 
receive  the  fum  thus  paid  to  atone 
for  the  lofs.  190,  212 

"Where  the  falvaore  is  high,  the  other  ex- 
pences are  great,  and  the  object  of 
the  voyage  is  defeated,  trie  inluredi? 
allowed  to  abandon  to  the  infurer, 
and  call  upon  him  to  contribute  for  a 
toul  lei's.  191 

See  Abandonment. 

There  is  neither  average  nor  falvage 
upon  a  bottomry  bond  in  England. 

5$+ 
JHitsr,  in  Prance  and  Denmark.          563 

Sea,  vide  Perils  of  the  Sea. 


Every  (hip  infored    mult,  at  the   com 
mencement  of  the  iniurance,  be  abK 


to  perform  the  voyape,  nnlefs  fomc 
external  accident  fhould  happen,  and 
if  (he  have  a  latenc  detedl  wholly  un- 
known to  the  parties,  0«a:  will  vacate 
the  contract,  and  the  infurers  are  dif- 
charged.  Page  288 

bhip  ir.furcd  at  and  from,  the  policy  is 
not  void  becauie  the  (hip  >s  under  re- 
pair at  the  place  to  make  her  fit  to 
go  to  fea.  .  299,  note  (a) 

This  arifes  from  a  tacit  and  implied  war- 
ranty, that  the  (hip  fl^al'j  be  in  a  con- 
dition to  perform  the  voyage.  288 

Dut  the  infured  ought  to  know  whether 
(he  was  Tea-worthy  cr  not  at  the  time 
{he  fet  out  upon  her  voyage;  yet  if 
it  can  he  fhewn  that  the  decay  to 
which  the  lofs  is  attributable,  d;d  not 
-ccmmeuce  till  a  period  fubfcquent  to 
th-  infurancr,  the -underwriter  will  be 
li.ibie  if  (he  ftiould  be  loft  a  few  days 
after  her  departure.  289 

If  i  fnij>  become  leaky  immediately  af- 
ter failing,  and  founders  without  any 
vifible  cr.»fe,  the  jury  may  prefurne 
(he  was  notfea  worthy.  289,  rote  (#) 

The  whole  dodli'ii.e  of  fe; -worthmels  to 

be    collected    fro?n    the    cafe  of  the 

Mills    f'igate,    v  hich    is   fully   ftated 

from  page  290  to  296,  and  fee  al(b 

297,  2^3 

Where  there  is  an  infunnce  upon  a  (hip 
at  and  from]  it  is  fuiHcient  if  ibe  be 
lea-worthy  at  the  time  of  failing, 

299,  note  (a) 

The  G.ic'irire  of  fea-worthinefs,  as  eda- 
bliihtd  by  the  law  of  England*  is  con- 
for.ar.t  to  the  laws  of  all  commer- 
cial and  maritime  ilates  in  Eurcpe. 

3co 

Where  the  fliip  is  not  fea-worthy,  the 
policy  is  void,  as  well  where  the  in- 
iurance is  upon  the  goods,  as  when 
it  is  upon  the  (hip  itfelf.  306 

But  infuffi  :iency  in  a  former  voyage 
will  not  vacate  the  contract.  500 

The  Ihip  muft  be  properly  equipped, 
have  a  fufficitnt  crew,  a  captain  and 
pilot  of  competent  fkill.  301 

Muft  be  fo  equipped  as  to  be  rendered 
as  fecure  as  pofTible  from  capture  as 
well  as  from  the  perils  oftbefea.  304 

Sentence. 
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Sentence. 

See  the  effefl  of  the  ientence  of  forelgr 
courts  considered.  Page  462,465 

note  (a) 

See  Admiralty. 

Ship. 

The  name  of  the  fhip  muft  be  inferted 
in  the  policy.  20 

Bat  if  nrceflity  require  it,  the  (hip  may- 
be changed  in  tne  cotirfe  of  th  • 
and  the  infurer  on  the  cargo 
'iable.  23,  383 

Sometimes  there  -are  infurances  on 
«<  any  (hip  or  (hi  s."  21 

Such  infurances  are  legal,  and  how  ap- 
plied.  22 

Slaves. 

Infurances  on  cargoes  of  (laves  regulat- 
ed. .  32 

By    47  Geo.  3.    c.  36.  the  .flave  trade 
abohihed,  and  all  infurances  refpedt 
ing  flaves  prohibited.  32  note 

Slip. 

Underwriter  not  bound  by  his  name  be- 
ing put  down  upon  zflip.  37  note 

Slip  being  unstamped  not  receivable  in 
evidence  to  contradict  the  policy. 

ibid, 

Smuggling. 

Smuggling  on  his  own  account  is  an  2& 
cf  barratry  in  the  matter.  42 

An  infurance  upon  a  Smuggling  voyage 
prohibited  by  the  revenue  laws  or 
this  country,  is  void  :  a/tter,  if  merely 
againft  the  revenue  laws  of  aforeigr 
ftate.  .  313 

Stamps. 

Every  policy  of  infurance  muft  be  duly 
flamped.  35 

In  what  cafes  alterations  in  policy  per 
muted  by  ftamp  ad,  38,  39 

As  to  ftamps  on  policies  againft  fire 

447 
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-rfc  *5- /•  333- 


21 
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Ann.  Regni. 

7-  '•  21 — 553- 

7.r.  3f./.  581.  note  (a) 

8.  c.  15.  p.  6. 

—  c.  24.  /.  14. 

n.  r.  30.  p.  6.  535. 
ii,  <-.  29. /.  130. 

GEORGE  II. 

7.  c.  15.  ^.  30. 

*2.  C.  21.  /.  332., 
I3.f.  4.  p.   199, 

19.  f.  32.  p.  37 r.  note  a.  569. 

—  <•  37- A  9*-  349- 37°- 
510.  544.  5$3-565- 

21.  c.  4. /.  568. 

25.  r.  26. /.  17. 

26.  r.  19. /.  184. 

29.  r.  34.  ;>.  88.207. 

GEORGE  III. 
7,  r.  7.  />.  104. 
14.  ^.48.^.18.  573. 

—  '•  5-  A  3°7- 

20,  c.  6.  /.  334. 

22.  C.  25. /.  91. 
22.  C.  48.  p.  ()O2. 

25.  <:.  44' A   18-543. 

26.  c.  86. /.  31.  note. 
28.  c.  38.334. 

—•<•$&>;  I9-543- 

30.  c.  33./J.  84. 

33.  c.  27. /.  16.324. 
33.  f.52./.  309. 

33.  c.  66./>.  88.95.  ioi. 

34.  c.  80.  />.  32.84. 

—  '•  79- /•  32I« 
5-5.  c.  63.^.35. 

36.  r.  26.^.  536. 

37.  <•.  90. /.  602,603. 

—  r.  97.^.309- 

38.  r.  76. /.  4^6. 

39.  f.  80. /.  32.85. 

—  ^83.^.537,  572.  note  (4 
43.  ^.  i6o./>.95.  101- 

47.  f.  36.;).  32,no/f. 

48.  r.  130. />.  615. 

Sufficiency*  See  title  Sea-nuortbinefs* 

Stowage. 

For  bad  ftowage  of  the  cargo  the  in- 
furer  is  not  anfwerable.  30 


Stranding. 

What  {hall  be  deemed  a  ilran^Jng  with- 
in  the  memorandum,  by  which  no 
average  lofs  on  fruit,  &c.  is  recover- 
able, unlefs  the  fhip  be  ftranded. 

Page  24,  150. 

If  the  {hip  has  been  ftranded,  average 
loiTes  may  be  recovered,  though  not 
aconfequence  of  the  ftranding.  157 

Running  on  piles  of  an  embankment 
in  a  river,  and  refting  there,  is  a 
ftranding.  148,  note  (l>) 

Survey.     See  Evidence ,  Admiralty. 


Thieves . 

£.  TTTHETHER  the  infurers  are 
VV  anfwerable  for  thefts  com- 
mitted by  the  people  on  board  the 
fhip  ?  30 

They  are  exprefsly  liable  for  thefts  com- 
mitted by  external  thieves.  31 

Time. 

No  policy  for  time  mull  be  fora  longer 
term  than  12  months.  37 

In  infurances  upon  time,  the  court,  in 
their  conftruciion  of  them,  has  always 
attended  to  the  meaning, of  the  par- 
ties, and  a  liberal  expofiiion  of  the 
words  cf  the  contract.  79 

Apolicy  was  made  on  a  letter  of  marque 
at  and  from  Liverpool  to  Antigitat 
with  liberty  to  cruize  Jix  weeks ;  trie 
court  held  that  this  meant  hxfuecef- 
Ji<U£  weeks,  and  not  a  defultory  cruif- 
ing  for  fix  weeks  at  any  time.  79,  80 

Total  Lofs. 

A  total  lofs  in  infurances  does  not  al- 
ways mean  that  the  property  infured 
is  irrecoverably  loft  or  gone;  but 
that,  by  fome  of  the  perils  mentioned 
in  the  policy,  it  is  in  fuch  a  condition 
as  to  be  of  little  ufe  or  value  to  the 
infured,  and  to  juftify  him  in  aban- 
doning his  right  to  the  infurer,  and 
calling  upon  him  to  pay  the  whole  of 
his  infurance.  132,192 

In  a   total  lofs,  properly  fo  called,  the 

prime  coft  of  the  property  infured,  pr 

the  value  in  the  policy,  muft  be  paid 

by  the  underwriter.  13? 

10  Where 
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Where  the  policy  is  a  valued  one,  it  is 

only  neceffarvto  prove  that  the  goods!  yj^  t^e  con(trucT;ion  of  policies  no  rule 
were  on  board  at  the  time  of  ine  j^  ^as  ^een  more  frequently  followed 
lofs.  Page  I  IT  than  tfo  uj-age  Of  trade  wilh  refpeft  to 

Where  it  is  an   open  policy,   the  valu          the  voyage  infured.  Page  40 

muft  alto  be  proved.  &&    As  to   ufage  upon  a  warranty  of  con- 

The  infured  may  call    upon  the  under-         VQ^>  4^ 

writer  for  a  total  lofs,  if  the  voyage  rjp0n  an  Jnfurance  on  goods  to  Labra- 
be  abfoiutely  loll,  or  not  worth  pur  ^.^  and  tjjj  they  were  fafely  landed, 
fuing  :  if  the  falvage  amount  to  half  |  tne  jnfurers  were  held  liable,  on  ac- 


the  value ;  or  if  further  expence  be 
neceffary,  and  the  underwriter  will 
not  engage  at  all  events  to  bear  that 
expence.  *9H*  201,  202 

The  right  to  abandon  muft  depend  on 
the  o«tare  of  the  cafe  at  the  time  of 
the  action  brought,  or  at  the  time  ot 
the  offer  to  abandon  ;  and  therefore 
if  at  the  time  advice  is  received  of 
the  lofs,  it  appear  that  the  peril  is 
over  and  the  thing  is  in  fafety,  the 
infured  has  no  right  to  abandon. 


count  of  the  ufage,  although  the  lofs 
did  not  happen  till  a  month  after 
the  (hip's  arrival,  the  crew  having 
been  all  that  time  employed  in  fifh- 
ing,  and  never  having  unloaded  the 
goods  but  at  leifure  times.  58 

while  on  board  launches,  pro- 
tecl.sd  by  a  policy  from  N.  to  C. 
till  difcharged  and  fafely  landed*  fuch 
being  the  ufual  method  of  carrying 
on  that  trade.  29.  note. 

Effect  of  ufage  in  Newfoundland  trade. 

605,  606 


195,  207 
Thus,  in  a  cafe  where  there  was  a  cap  . 

tirre  and  recapture,  and  it  was  ftated    As  to  the   Ufage  in  Eaft  India 


that,  at  the  :ime  of  the  offer  to  aban 
don,  the  (hip  was  fafe  in  port,  and 
had  fuftained  no  damage,  the  court 
held  that  the  infured  had  no  fight  to 
abandon.  205 

But  if  the  underwriter  pay  for  a  total 
lofs,  and  it  afterwards  turn  out  to  be 
but  partial,  the  inlured  (hall  not  be 


iee  title  Eaft  India  Voyages. 


Valuation. 
TN  a  totaHofs,  the  underwriter  muft 


pay  the  amount  of  the  prime  coft  of 
the  property,  infured,  or  the  value 
mentioned  in  the  policy.  132 

obliged  to  refund;  but  the  infurerj  So  if  part  of  the  cargo,  capable  of  a 
ftiall  (land  in  his  place  for  the  benefit  diftind  valuation,  be  totally  loft,  the 
oi  falvage.  212  infurer  muft  pay  the  whole  prime 

coil  of  the  part  fo  loft.  ibid. 

voyage  is  loll,  the  inlured  cannot  I  In  cafe  of  a  partial  lofs,  when  the 
abandon.  217,219)  policy  is  valued,  the  rule  for  efti- 

mating  the  damage,  is  to  afcertain 
whether  the  goods  be  a  third  or 
fourth  worfe  when  they  arrived  at 
the  port  of  delivery  ;  and  then  the 
underwriter  muft  pay  a  third  or 
fourth  of  the  value  in  the  policy, 
without  regard  to  the  rife  or  fall  of 


A  veffel  infured  for  fix  months  is  cap 
tured  and  fold  by  the  captors,  and 
purchafed  by  the  captain  for  the 
original  owners,  this  is  only  a  partial 
lofs  ;  though  otherwife  if  the  afiured 
had  abandoned,  when  carried  into 
port  in  the  enemy's  poffeffion.  219 

Trover. 

Trover  will  lie  for  a  policy,  at  the  fuit 

of  the   infured,   if  it  be  wrongfully 

withheld  from  him.  4 

In  trover,  adefendanc  may  in  evidence 

juftify  the  retainer  of  the  goods   till 

payment  of  falvage.  180 

Underwriter*    See  infurer. 


the,  market.  138,  142 

When  the  valuation  is  not  ftated  in  the 
policy,  the  invoice  of  the  coft,  with 
addition  of  all  charges,  and  the  pre- 
mium of  infurance,  is  the  foundation 
upon  which  the  lofs  fhall  be  com- 
puted.  138 

Valmd 
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Valued  Policy. 

In  valued  policies,  the  value  of  the 
property  injured  is  inferred  at  the 
time  of  making  the  contract,  and 
upon  a  trial,  it  is  not  nsceffary  to  go 
into  the  proof  ofthe  value,  becaofe  it 
is  admitted  by  the  policy,  P^  1,137 

It  is  in  fuch  a  cafe  only  nectffdry  to 
prove  that  the  property  was  on  board. 

*37 

Where  the  lofs  is  partial,  the  value 
in  the  policy  can  be  no  guide  to  af- 
eertain  the  damage ;  and  it  maft  be- 
come a  fubject  of  proof,  as  in  the 
cafe  of  an  open  policy.  ibid* 

A  valued  policy  is  not  a  wager  policy. 

J43>  33"3 

In  a  valued  policy,  it  is  only  neceffary 

to  prove  fome  intereft  to  take  it  out 

of  the  flatute  19  Geo.  2.  c.  37.       143 

If  ufed  merely  a?  a  cover  to  a  wager, 

fuch  an  evafion  would  not  be  allowed 

to  defeat  the  ftatute.  *43> 353 

After  a  judgment   by  default  upon  a 

valued  policy,  the  plaintiff's  title  to 

recover  is  confeffed,  and  the  amount 

of  the  damage  is  fixed  in  the  policy. 

l67»  353 
Venice. 

Origin  and  prcgrefs  of  that  republic. 

In  trod.  xx. 
Veld  Policies* 

The  name  of  the  perfon  actually  in- 
terefted  mult  be  inferted  in  the  po- 
licy, or  the  name  of  the  agent  ef 
feeling  it,  as  agent',  otherwife  the 
policy  is  void.  1 8 

When  the  principal  refides  abroad,  the 
agent  fo  creeling  the  policy  muft 
live  in  England.  <%u.  19,  20 

But  now  it  is  fufRctent  to  infer t  the 
name  of  the  perfon  actually  interefted, 
or  that  of  the  confignor  or  configne? 
ef  the  goods,  or  the  names  of  thofe 
receiving  the  orders  to  infure,  or  who 
fhall  give  directions  to  effect  the  in- 
furance.  19,  20 

Policies  are  rendered  void  a£  initio,  by 
the  kaft  fhadow  of  fraud  or  undue 
concealment.  242 

Cafes  of  fraud  with  refpect  to  policies, 
are  liable  to  a  three-fold  .divifion. 
lit,  The  alhgatio  falji.  ad.  the 


fupprejjlo  <veri ;  jd,  Mifreprefentation. 
The  latter,  though  it  happen  by 
miilake,  if  in  a  material  part,  will 
render  the  policy  void  as  much  as 
actual  fraud.  Page  243 

See  title  Fraud. 

Every  ihip  infured  muft,  at  the  com- 
mencement of  the  infurance,  be  able 
to  perform  the  voyage,  unlefs  fome 
external  accident  mould  happen 
and  if  (he  have  a  latent  defect; 
wholly  unknown  to  the  parties,  that 
will  vacate  the  contract,  and  the  in- 
furera  are  difchargef.  ,  28 $ 

See  title  Sea  <wortbinefs. 

Whenever  an  infurance  is  made  on  a 
voyage  exprtfsiy  prohibited  by  the 
common,  itatute,  or  maritime  law  of 
this  country,  the  policy  is  void.  307 

See  title  Illegal  Voyages. 

All  infurances  upon  commodities,  the 
importation  or  exportation  cf  which 
is  prohibited  by  law,  are  void.  329 

See  title  Prohibited  Goods. 

By  ftatute  19  Geo.  2.  c.  37.  it  was  de- 
clared, that  infurances  made  on  (hips 
or  goods,  intereft  or  no  intereft t  or 
without  further  proof  of  intereft  than 
the  policy^  or  by  <way  of  gaming,  or 
twagerin^i  or  without  benefit  ot  fai- 
vage  to  the  infurer,  ihould  be  null 
and  void.  348 

See  title  Wager  Policies. 

It  is,  by  the  fame  ftatute,  declared  un- 
lawful to  make  re-affurance,  unlefs 
the  firft  aflurer  fhould  be  infolvent, 
become  a  bankrupt,  or  die  :  in  either 
of  which  cafes  (uch  aflurer,  his  exe- 
cutors, adminitlrators,  and  affigns, 
might  make  re-affurance  to  the 
amount  before  by  him  affured,  ex* 
prefling  in  the  policy  that  it  is  a 
re-affurance.  370 

See  title  Re-aJ/urancg. 


I 


Wager  Policies. 
See  Inter -eft  Infurable.   - 

N  wager  policies,  the  performance  of 

the  voyage  in  areafonable  time  and 

manner,  and  not  the  bare  evidence 

of 
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of  the  (hip  or   cargo,  is  the  object  of 
the  infurance.  Page  345 

Thefe  policies  bein?   contradictor v   to 
the  real  nature  cf  a  policy,  which  is 
a  contract  of  indemnity,   were  origi 
naily  bad.  346 

They  were  introduced  -  into  England 
fince  the  Revolution.  ibid. 

But  the  courts  of  jultice  looked  on  them 

'  with  a  jealous  eye;  and    the   courts 

of    equity   ftill  cdnfidered    them    a* 

void.  ibid. 

Thus  a  policy  was  decreed  to  be  de- 
livered up  where  the  infured  had  no 
ir.tereft  in  the  (hip  or  cargo,  except 
as  a  lender  on  bottomry,  for  which 
he  had  a  bond.  346,  347 

Where  a  man  had  infured  goods  by 
agreement  valued  a:  6co/.  and  not  to 
be  obliged  to  pro^e  any  in* ere/I,  the 
Chancellor  ordered  the  defendant  to 
difcover  what  goods  he  had  on 
board.  347 

The  great  diflindtion  between  intereji 
and  wager  policies  was,  that  in  the 
former,  the  injured  recovered  for  the 
lofs  actually  fuiiained,  whether  it  was 
a  total  or  partial  lofs :  in  the  latter 
he  could  never  recover  but  for  a  to- 
tal lofs.  347 

By  the  ftatme  of  19  Geo.  2.  c.  37..  it 
was  enacted,  that  infurances  made  on 
(hips  or  goods,  intereft  or  no  intereft, 
or  without  further  proof  of  inter  eft  than 
tfje  policy,  or  by  way  of  gaming  or 
wagering,  or  without  benefit  of  Jal- 
<vage  to  the  injurer,  (hould  be  null  and 
void.  348 

There  is  an  exception  for  infurances  on 
private  (hips  of  war,  fitted  out  folely 
to  cruize  againil  his  majefty 's  ene- 
mies. 349 

It  was  alfo  provided,  that  any  merchan- 
dizes or  effects  from  any  ports  or 
places  in  Europe  or  America,  in  the 
pofTefiion  of  the  crowns  of  Spain  or 
Portugal,  may  be  infured  in  fuch  way 
or  manner  as  if  this  aft  had  not  been 
made.  ibid. 

This  ftatute  has  been  frequently  held 
not  to  extend  to  infurances  of  foreign 
property,  on  foreign  (hips.  350 

A  count  in  a  declaration  averring  that 
the  plaintiffs,  as  comm  iffiocers  ap- 


pointed by  his  majefty,  under  an  aft 
of  parliament,  for  the  difpofal  of 
Dutch  (hips  and  effects,  made  the  in- 
fu ranee  ;  and  that  the  faid  jhips,  or 
any  of  them,  nvere  not  belonging  to  his 
majefty,  or  any  of  his  fubjetts,  was 
holden  to  be  good,  within  the  fta- 
tute. Page  352 

~k  valued  policy  is  not  a1  wager  policy  ; 
for  he  muft  prove  Ibme  intereft,  al- 
though he  need  not  prove  the  value 
of  his  intereft.  353 

If  a  valued  policy  were  ufed  merely  as 
a  cover  to  a  wager,  in  order  10  evade 
the  ftatute,  it  would  be  void.  ibid. 

An  infurance  on  the  profits  expected  to 
arifs  from  a  cargo  of  molaffes,  be- 
longing to  the  plaintiffs,  was  held  to 
be  good  ;  although  there  was  a 
claufe  declaring,  *'  that  in  cafe  of 
lofs,  the  profits  fhould  be  valued  at 
ifjoo/.  without  any  other  voucher 
than  the  policy.  354. 

Profits  to  arife  on  the  fals  of  a  cargo  of 
goods,  an  infurable  intereft.  3 re 

Commilfion  and  privileges  of  captain  ia 
African  trade  infurable.  356 

When  the  obtaining  of  a  cargo  is  only 
an  expectation,  the  commiffion  of  the 
ccnfignee  is  not  infurable.  Hid. 

An  infurance  being  made  on  any  of 
the  packet  boats  that  (hould  fail 
from  Lijbzn  to  Falmcutb,  cr  fuch 
other  port  in  England  $s  his  majefty 
fhould  direct,  for  one  year,  upon  any 
kind  of  goods  and  merchandizes 
whatfoever ;  it  was  agreed  that  the 
goods  and  merchandizes  Ihould  be 
valued  at  the  fum  infured,  without 
further  proof  cf  intereft  than  the  'po- 
licy. The  court  held  that  this  was 
a  policy  of  a  mixed  nature,  and  that 
the  infured  might  recover.  357 

Upon  a.  joint  capture  by  the  army  and 
navy,  the  officers  and  crew-  of  the 
(hips,  before  condemnation,  have  an 
infurable  intereft,  by  virtue  of  the 
priae  act,  which  ufually  pafles  at  the 
commencement  of  a  war.  358 

So  alfo  the  commiffioners  for  the  care 
and  difpofal  of  Dutch  effects  have  an 
infurable  intereft  in  Dutch  (hips  and 
effects  feized  at  fea  for  the  purpcfe 
of  bringing  into  che  ports  of  this 
8  kingdom, 
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kingdom,  and  a  count  averring  tha 
they  were  inters/led  asfncb  commijfioner 
was  holden  to  be  good.  Page  36 

All  infurances,  made  by  perfons  havin 
no  intereft  in  the  event,  about  whic 
they  infure,  or  without  reference  t 
any  property  on  board,  are  merel 
wagers,  and  are  void.  36 

Thus  where  the  defendant,  in  confide 
ration  of  2O/.  paid  by  the  plaintiff 
undertook  that  the  fliip  mould  favi 
her  paffage  to  China  that  feafon,  o 
that  he  would  pay  13007.  within  on< 
month  after  the  arrival  of  the  faic 
/hip  in  the  river  Thames;  the  contract 
was  held  to  be  void,  although  the 
plaintiff  had  fome  goods  on  board. 

ibid 

The  plaintiffs  had  lent  26;ooc/.  on 
bond,  to  a  captain  of  an  Eaft-India 
man,  and  infured  the  fhip  and  cargo 
to  that  amount,  and  in  cafe  of  lojs 
•no  other  proof  of  intereft  to  be  require, 
than  the  exhibition  of  the  faid  bond 
The  contract  was  held  to  be  void 

3^ 

The  third  fe&ion  of  the  flatute  relative 
to  infurances,  from  any  ports  or 
places  in  Europe  or  America*  in  the 
poffeffion  of  Spain  or  Portugal,  is 
founded  on  the  regulations  of  thofe 
courts)  but  it  is  loofely  worded.  367 

JPayt. 

No  mafter  or  owner  of  any  merchant 
fhip  (hall  pay  to  any  feamen  beyond 
the  fear,  any  money  on  account  o 
wages,  exceeding  a  half  of  the  wages 
due  at  the  time  of  fuch  payment,  til 
the  fhip  (hall  return  to  Great  Britain 
or  Ireland.  14 

Infurances  on  the  wages  of  feamen  are 
forbidden.  1 5 

Slaves,  or  any  commodity  to  be  received 
by  a  failor  in  lieu  of  wages,  cannot 
be  infured.  ibid 

But  the  captain  may  infure  goods, 
which  he  has  on  board,  or  his  fhar< 
in  the  (nip,  if  he  be  a  part  owner. 

ibia 

Extraordinary  wages  paid  to  feame; 
during  a  detention  to  repair,  or  . 
detention  by  an  embargo,  cannot  b> 


recovered  againfl  the  infurers  on  the 
Jhip  or  cargo.  Page"  69,  71 

4J.  Whether  they  are  expences  that 
will  fall  under  the  denomination  of  a 
general  average  ?  174,175 

Sailors*  wages  are  not  liable  to  contri- 
bution in  a  cafe  of  general  average. 

176 

Warranties  implied.     See  title  Sea- 

worlhinefs. 

Warranty. 

A  warranty  in  a  policy  of  infurance,  is 
a  condition  or  a  contingency,  that  a 
certain  thing  fhall  be  done,  or  hap- 
pen ;  and  unlefs  that  is  performed, 
there  is  no  valid  contract.  422 

It  is  immaterial  for  what  end  the  war- 
ranty is  inferted  in  the  contract  ; 
but  being  inferted  it  becomes  a  bind- 
ing condition  upon  the  infured,  and 
he  muft  (hew  a  literal  compliance 
with  it.  *  ibid. 

Ft  is  no  matter  whether  the  lofs  happen 
in  confequence  of  the  breach  of  war- 
ranty or  not  ;  for  the  very  meaning 
of  inferting  a  warranty  is  to  preclude 
all  enquiry  about  its  materiality. 

422,  423 

But  as  warranties  are  Jlritily  conftrued 
in  order  todifcharge  the  underwriter, 
fo  alfo  they  fhall  be  ftricTJy  conftrued 
in  favour  of  the  irfured.  423 

[t  is  alfo  immaterial  to  what  caufe  the 
non-compliance  is  to  be  attributed  ; 
for  although  it  might  be  owing  to 
wife  and  prudential  reafons,  the  po- 
licy  is  avoided.  424 

in  this  ftrict  and  literal  compliance  with 
the  terms  of  a  warranty  confifts  the 
difference  between  a  warranty  and 
reprefentation.  See  title  Fraud,  ibid. 

n  order  to  make  written  inftru&ions 
binding  as  a  warranty,  they  muit  ap- 
pear on  the  face  of,  and  make  a  part 
of  the  policy.  ibid. 

f  a  policy  refer  to  printed  propofals, 

they  are  to  be  confidered  as  part  of 

the  policy.  425  note  (a) 

449  note  (a) 

iven  though  a  written  paper  be  wrapt 
up  in  the  policy,  and  fhewn  to  the  un- 
derwriters at  the  time  of  fubfcribing  ; 

or 
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or  even   though  it  be  nvafered  to  tie  | 
policy  P  it  is  not  a  warranty  but  a  re 
presentation.  Page  425 

Thus  when  evidence  was  offered  to 
prove  that  a  paper  enclofed  was  al- 
ways deemed  a  part  of  the  policy, 
Lord  Mansfield  refuted  to  hear  it.  ibid. 

A  warranty  written  in  ihe  margin  of  the 
policy  is  conndered  to  be  equally 
binding,  and  liable  to  the  fame  ttricl 
conftruclion,  as  if  wriiten  on  the 
body  of  the  policy.  425,426 

Words  written  tranverfely  on  ihe  poli- 
cy were  held  to  be  a  warranty.  426 

If  a  man  warrant  to  fail  on  a  particular 
day,  and  be  guilty  of  a  breach  of 
that  warranty,  the  underwriter  is  no 
longer  anfwerable.  429 

This  rule  holds  though  the  fhipbe  de- 
layed, for  the  beft  and  wifeft  reafons, 
or  even  though  {he  be  detained  by 
legal  force.  /'£ 

This  rule  is  adopted  byforeign  writers. 

43° 

If  the  warranty  be  to  lail  after  a  fpecific 
day,  and  the  fh«p  fail  before,  the 
policy  is  equally  avoided  as  in  the 
former  cafe.  430 

Upon  a  warranty  to  fail  on  or  before  a 
particular  day,  if  the  fhip  fail  before 
the  day  from  her  port  of  loading, 
with  all  her  cargo  and  clearances  on 
loardt  to  the  ufual  place  of  rendez- 
vous at  another  part  of  the  ifiand 
merely  for  the  fake  of  joining  con- 
voy, it  is  a  compliance  with  the  war 
ranty,  though  fhe  be  afterwards  de- 
tained there  by  an  embargo,  beyom 
the  day.  43< 

But  if  her  cargo  was  not  complete,  i 
would  not  be  a  commencement  of  thi 
voyage.  43: 

Wfcen  a  fhip  leaves  her  port  of  loading 
having  a  full  and  complete  cargo  o 
•board,  and  having  no  other  view.bu 
the  fafeft  mode  of  failing  to  her  por 
of  delivery,  her  voyage  muft  be  fail 
to  commence  from  her  departur 
from  that  port,  43 

The  fame  do3rine  was  advanced,  eve 
though  it  was  a  condition  inferted  i 
one  of  the  (hip's  clearances,  that 
Jhould  pafs  by  the  place  (at  which  fh 
was  detained  by  the  governor  beyon 


the  day  namfd  in  the  warranty  }to  take 
the  orders  of  government.  Page  436 

"hus  alfo  an  embargo  was  actually  pub- 
JiOied,  before  the  (hip  failed,  and  the 
captain  immediately  after  eroding 
the  bar,  returned  to  make  a  proteft, 
and  knowingly  fent  his  fhip  into  the 
embargo,  yet  as  he  fwore,  that  he 
believed  the  embargo  would  be  im- 
mediately taken  off,  the  underwriter 
was  held  liable.  4^0 

f  the  infured  warrant  that  the  veffel 
(hall  depart  with  convoy  and  it  do 
not ;  the  policy  is  defeated  and  the 
underwriter  is  not  refponfiWe.  442. 

A  convoy  means  a  naval  force,   under 

the  command  of  that  perfon  whom 

government  may  happen  to  appoint. 

442,  444 

Regulated  by  government  and  ufage.  45  5 

See  title  Convoy. 

Therefore  where  a  Ihip  put  herfelf 
under  the  diredion  of  a  man  of  war 
till  fhe  (hould  join  the  convoy,  which 
had  left  the  ufual  place  of  rendez- 
vous before  ihe  arrived  there  ;  it 
was  held  not  to  be  a  departure  with 
convoy,  although  (he,  in  faft,  joined, 
and  was  loft  in  a  dorm.  443 

Alitert  if  fuch  fhip  was  part  of  the  con- 
voy. 445 

4£;   Whether   failing   orders  from    the 

.  commander  in  chief  to  the  particular 
(hips  are  neceflary  to  conftitute  a 
convoy?  446,447 

A  convoy  appointed  by  the  Admiral, 
commanding  in  chief  upon  a  ftation 
abroad,  is  a  convoy  appointed  by 
government.  448 

A  failing  with  convoy  from  the  ufual 
place  of  rendezvous,  as  Spithead  or 
the  Downs  for  the  port  of  London,  is 
a  departure  with  convoy,  within  the 
meaning  of  fuch-a  warranty.  44,448 

Although  the  words  ufed  generally  are 
• '  to  depart  with  convoy,"  or,  "  to 
fail  with  convoy,"  yet  it  extends  to 
fail  with  convoy  throughout  the 
voyage  449 

But  an  unforefeen  reparation  from  con- 
voy is  an  accident  to  which  the  un- 
derwriter is  liable.  4^1 

So  held  where  a  (hip  was  fcparated  from 

her 
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her  convoy  by  ftorfn,  prevented  from 
rejo  ning  it,  and  was  loft.     Page  4^2 

Even  wr-ere  the  (rup  has,  by  tempeltu- 
ous  weather,  been  prevented  from 
joining  the  convoy,  at  kaft  fo  as  t< 
recei»e  the  orders  of  the  comman 
der  of  the  fhips  cf  war,  if  Khr  do 
every  thing  in  her  power  to  eft"  61  it, 
it  (hail  be  decreed  a  failing  with  con- 

•    voy.  _  453 

Otherwife,  if  the  net  joining  be  ovvn^ 
to  the  negligence  and  delay  of  tht 
captain.  454 

.As  where   repeated  fignals  for  failing 
had  been  made  the  night  before,  and 
continued    next   day   from  7  till   12; 
notwithftaoding    which  the    {hip   in 
fured  did  not  fail  till  two  hoary  after. 

ibid. 

If  a  man  warrant  the  property  to  be 
neutra^  and  it  is  not,  the  policy  is 
void  ab  initio*  4^9 

In  an  infurance  upon  goods,  the  infured 
warranted  the  ftiip  and  goods  to  be 
peutrar ;  it  was  expreffly  found  by 
the  jury  that  they  were  not  neutral. 
The  court  therefore,  though  the  lofs 
happsned  by  ftorms,  and  not  by  cap. 
ture,  declared  that  the  contrad  was 
•void,  460 

The  fhip  of  an  American  by  birth  re- 
fiding  in  England  is  not  to  be  con- 
fidered  American  property  within  the 
meaning  of  a  warranty  to  that  effeft. 

did. 

Jf  the  fhip  and  property  are  neutral  at 
the  time  when  the  rifle,  commences, 
this  is  a  fufficient  compliance  with  a 
warranty  of  neutrality.  460,562 


The  in-urer  takes  upon  himfelf  the  rifk 
of  war  and  eace,  Page  401 

If  th?  property  be  neufal  ar  the  time 
of  failing,  and  a  war  break  out  the 
next  day,  thu  infurer  is  liable.  4^2 

How    far  wi    t  is    faid   by  the   broker 

when  the  nanus  of  the   underwriters 

are  put  upon  2  flip,  binds  the  afiu-ed. 

473,  616 

As  to  the  effcft  of  the  fer.t>rce  01  a  fo- 
reign court  of  Admuait,,  upon  the 
queftion  of  neutrality,  lee  Admiralty. 

Of  warranty  in  a  life  infuiance,  iee  title 
Lives. 

Wearing  Apparel 

Do  not  contribute  to  a  general  average. 

176 

Wrjbuy,  Laws  of, 

An  account  of  therru       ..Introd.  xxviii, 
They  rrie.ntion  infurances.  Introd.  xxix. 

Witnejjes.      See  Evidence. 
Wcel.      See  Prohibited  Goods* 

Wreck. 

Tn  cafes  of  wreck  a  reajgnabh  falvage 
(hall  be  allowed  to  thofe  who  fave 
tiie  fhip,  or  any  of  the  goods,  to  be 
afcenained  by  three  jullicfs  of  the 
peac£.  ,81  to  187.  61^ 

Of  felony  in  cafes  of  wreck >  vide  title 
Felony. 

Written  Claufe. 

The- written  claufe  in  a  policy  will  con- 
troul  the  printtd  words.  4,5 
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